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S. 2(1A) : Agricultural income —Income from other sources-Onus on assesse to prove the receipt
as agricultural income- Restricting the income was held to be justified.[S.56 ]

The assessee an individual, had shown an agricultural income. Since the assessee did not disclose any
evidence to prove the receipt of the income as agricultural income and the nature of the operations
done therein to earn the income, the said income was assessed under the head of 'income from other
sources'. CIT (A) after getting the remand report accepted the claim of assesse. On appeal by revenue
the Tribunal partly accepted as agricultural income restricting the income on estimate basis. On appeal
High Court also affirmed the view of Tribunal. (AY. 2001-02)

B. Ramachandhiran .v. CIT (2014) 225 Taxman 22 (Mag.)43 taxmann.com 430 (Mad.)(HC)

S. 2(1A) : Agricultural Income — Assessee failed to explain source of agricultural income —
Exemption denied.

Assessee was required to prove the agricultural income by documentary evidence and to produce the
concerned owner of the land. Being not satisfied with the explanation provided by the assessee,
Assessing Officer made addition by denying the exemption claimed by the assessee on agricultural
income. CIT (Appeals) and Tribunal upheld the order passed by Assessing Officer. On appeal by the
assessee to the High Court, held dismissing the appeal, that the Assessee failed to provide adequate
material on the points raised by the Assessing Officer as well as the Commissioner (Appeals) and
even before the Tribunal no material was placed except reiterating the facts pleaded before. When the
assessee was not owner of the land and the agreements were full of discrepancies pointed out by the
Assessing Officer, it was for the assessee to produce the owner to the satisfaction of the Assessing
Officer for examining or by acceptable evidences or otherwise as also in meeting with the various
defects/discrepancies pointed, which the assessee failed to do. (AY. 1994 - 95)

Bhairavnath Agrofin (P.) Ltd. .v. CIT (2014) 220 Taxman 1 (Mag.) / (2013) 259 CTR 51(2013)
354 ITR 276 (Raj.)(HC)

S. 2(13) : Business — Solitary transaction of selling a property —Not in the nature of trade or
adventure.[S.28(i)]

The assessee and others entered into an agreement to purchase the property from its owners.
Thereafter, the very same property, the possession of which was taken by them along with others after
paying the entire sale consideration to the owner, was sold. The transaction in question being a
solitary transaction entered into by the assessees and in the absence of any material to show that they
were in the same business and they have entered into such agreement and that they have sold such
properties, it is not possible to accept the contention of the revenue that the transaction in question is
in the nature of trade or adventure and therefore, the said contention was rejected. (AY. 2001-02)

CIT .v. Irfan Razack Director of Prestige Estate Projects (P.) Ltd.(2014) 227 Taxman 121
(Mag.) / 51 taxmann.com 45 (Kar.)(HC)

S. 2(14) : Capital asset—Agricultural land-Land within 5 Kms of Local Municipal committee-
Assessable as capital gains.
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During relevant year assessee sold certain land situated in village which is situated within 5 Kms. of
limits of local Municipal Committee, hence liable to be assessed as capital gain. Order of Tribunal
was to be set aside and that of AO was restored (AY. 2002 — 03)

CIT .v. Khazan Singh (2014) 225 Taxman 22((Mag.)/ 46 taxmann.com 238 (P&H)(HC)

S. 2(14)(iii): Capital asset — Agricultural land —Capital gains-Beyond 8 kms of local limits of the
Municipality- land sold to non-agriculturalist-1t would not loose its character as agricultural
land —Not liable to be taxed as short term capital gains.[S. 2(1A),45]

The Assessing Officer made addition of Rs. 4,56,83,750 on account of short-term capital gain on the
ground that assessee had sold agricultural land to one SICC which was non-agriculturist and as per the
existing State law, the assessee could not sell the agricultural land in favour of a non-agriculturist.
Therefore, the land which was sold was a capital asset and its transfer was chargeable to tax under
capital gain. The High Court held that, it was not in dispute that what was sold by the assessee was an
agricultural land which was situated beyond 8 Kms. of local limits of the Municipality. Merely
because the said land came to be sold to a non-agriculturist, may be in breach of law prevailing in the
State, character of the land would not be changed and the land still would continue as an agricultural
land. At the most the sale in favour of non-agriculturist can be declared as illegal and/or invalid. There
was no provision that if the agricultural land is sold in favour of non-agriculturist in breach of law
prevailing in the State, it would not lose its character as agricultural land and would be treated as non-
agricultural land. Considering the aforesaid facts and circumstances of the case, it could not be said
that the Tribunal had committed any error in holding the land in question not as capital asset and not
liable to be taxed. (AY. 2006 — 2007)

CIT .v. Rajshibhai Meramanbhai Odedra (2014)222 Taxman 72/ 42 taxmann.com 497
(Guj.)(HC)

S. 2(14)(iii) : Capital asset —Agricultural land —Capital gains-Land within 5 Kms of local
municipality-Assessable as capital gains.[S.2(1A), 45]

During relevant year assessee sold certain land situated in village 'M'. In course of assessment, AO
taking a view that land sold by assessee fell within definition of capital asset as provided under
section 2(14), assessed profit arising from sale of land as short-term capital gain . Tribunal held that
land in question was not a capital asset and, thus set aside addition made by AO. On appeal by
revenue the Court held that since there was no denial of fact that land in question fell within 5 Kms. of
limits of local Municipal Committee, there was no occasion for Tribunal to hold that it would not
constitute a capital asset within meaning of section 2(14).Accordingly the order of Tribunal was to be
set aside and that of AO was restored. (AY. 2002 — 03)

CIT .v. Khazan Singh (2014) 46 taxmann.com 238 / 225 Taxman 22(Mag.)(P&H)(HC)

S.2(14)(iii): Capital asset-Agricultural land-Capital gains-land situated within limits of 8 Kms
from any municipality would be a capital asset, sale of which would attract capital gain.
[S.2(1A),45]

The assessee owned a piece of land which was situated at Village Islampur, District Pathankot. The
same was sold on 29.8.2005. She claimed that since the land is an agricultural land, therefore, it does
not attract any capital gain. Before the Assessing Officer, a certificate issued by the Tehsildar,
Pathankot was filed to the effect that the land is at a distance of 9 KMs from Pathankot and thus not a
capital asset. The Assessing Officer took a note of the fact that Government of Punjab vide
notification dated 31.11.2004 extended the Municipal Limits of Municipal Council, Sujanpur upto
Malikpur and that the said Municipal Council has established Octroi post at Malikpur and the land
sold was situated inside the Octroi post. Thus, it was said to be a capital asset. The CIT(A) and the
Tribunal set aside the order passed by the Assessing Officer. On an appeal by the department, the
High Court decided the issue in favour of the revenue by relying on the judgment of CIT v. Smt.
Anjana Sehgal (ITA No. 276/2004) (P&H) and held that since the land is situated within the
Municipal limits of Municipal Council, Sujanpur, it is a capital asset and hence subject to capital
gains.

CIT .v. Neeru Aggarwal (Smt.) (2014) 220 Taxman 329 (P&H)(HC)

Consolidated Digest of Case Laws (Jan 2014 to December 2014) http://www.itatonline.org



S.2(14)(iii):Capital asset- Agricultural land-land was situated beyond 9kms from the municipal
limit & the land is situated in the Revenue record of village Lasudia Parmar whose population
was about 2,000 people -Capital gains on the sale of land were not chargeable to tax.[S.45]
Assessee declared income & claimed exemption from capital gains on sale of land by claiming the
same to be agricultural land situated in the revenue record of village. The AO held that said
agricultural land was situated within 8 kms from the limits of the municipal limits & refused to grant
exemption being an agriculture land. CIT (A) allowed the appeal of the assessee by supporting the
contention of the assessee that the land was situated more than 8 kms by road from the municipal limit
by Straight Distance Method. Tribunal held against the assessee by holding that agricultural land was
situated beyond 9 kms from the municipal limit of village & also relied on the judgment of the Gujrat
High Court in the case of Balkrishna Harivllabhdas V. CIT (1982) 138 ITR 245 (Guj) & decision of
Punjab & Haryana High Court in the case of CIT V. Satinder PalSingh (2010) 33 DTR (P& H) 281.
On further appeal in HC , HC held in favour of assessee & said that certificate of Tehsildar & land
Surveyor merely say that the impugned land was situated beyond 9kms from the municipal limit &
the land is situated in the Revenue record of village Lasudia Parmar whose population was about
2,000 people . Therefore capital gains on the sale of land were not chargeable to tax. (AY.2008-09)
CIT .v. Ashok Shukla (2014) 99 DTR 250 (MP)(HC)

S.2(14)(iii):Capital asset-Capital gains—Sale of agricultural land — Distance from municipal
limits.[S.2(1A), 45. 54B]

As the land in question was not situated within 8 kms from the municipal limit in terms of the
approach by road, assessee was entitled to exemption u/s. 54B. (AY. 2007-08)

CIT .v. Shabir Hussain Pithawala (2014) 98 DTR 62(MP)(HC)

S.2(14(iii):Capital asset-Agricultural land- Capital gains-Beyond municipal limit-Law laid down
on when an isolated transaction can be regarded as an “adventure in the nature of trade” and
the taxability of agricultural land situate beyond municipal limits. [S.2(1A),2(13), 10(1),28(i), 45]
The assessee purchased the land with standing crops thereon and it was shown in the records as land
cultivated throughout the period of holding by the assessee. No efforts have been taken by the
assessee to change the nature of land. Income from standing crops was offered for rate purpose as
agricultural income. The transaction of purchase and sale of agricultural land is not part of a regular
business activity of the assessee. It was an isolated transaction of purchase of agricultural land and
sale thereof within a period of 13 months. Though the land is situated in the National Capital Region
and there was a plan to develop the area of Alwer district as a global city, the fact remains that the
master plan was finalised in the year 2010 and as per the master plan the area will be developed by the
year 2013. If the assessee’s intention was to carry on an adventure in the nature of trade she has to
wait at least till the master plan is finalised as otherwise she cannot expect substantial profit. On the
contrary, the land was sold within a short span, seizing the opportunity of offer of better price which
shows that the assessee intended to purchase the land as an investment only. Merely because a
property was sold for a profit it cannot be assumed that it is an adventure in the nature of trade. Also,
whether the land was sold out of free will or compulsion will not alter the character of the transaction.
Every assessee would like to make profit on a transaction, given an opportunity. Taking a holistic
view of the matter, the transaction was not an adventure in the nature of trade;

The land cannot be treated as capital asset since it is situated beyond eight kilometers from the
municipal limits and it was purchased as agricultural land and sold accordingly without making any
changes such as conversion in the land records, plotting of land, etc. The assessee earned agricultural
income in the immediately preceding year on sale of standing crop and the same was offered as
agricultural income and accepted by the AO for rate purposes. It is thus clear that it is a case of sale of
agricultural land and the land being situated beyond eight kilometres from the municipal limit, it
cannot be subjected to tax under the Income Tax Act either as business income or capital gains. The
land situated outside the municipal limits stands excluded from the expression ‘capital asset” from the
inception and the sale proceeds have to be treated as revenue received from agricultural land. When
two views are possible a view which is in favour of the assessee has to be taken. Consequently, the
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surplus arising on sale of the impugned agricultural land gives rise to agricultural income and not
assessable to tax. (AY. 2007-08)
Supriya Kanwar (Smt.) .v. ITO(2014)104 DTR 166/163 TTJ 1/149 ITD 1(TM) (Jod.)(Trib.)

S.2(14(iii): Capital asset-Agricultural land- Transfer of land on as it is and where it is basis to a
developer- Neither assessable as capital gains nor business income. [S.2(1A),10(1), 28(i), 45]

The assessee is engaged in agricultural operations on land classified as agricultural land in revenue
records. The land was situated in rural area outside municipal limits. Assessee transferred the said
land to developer on “as is and where is” basis to a developer. Tribunal held that profit earned on sale
of land was agricultural income. Hence, it is exempt from tax. It is neither assessable as capital gains
nor business income. (AY.2006-07)

Harniks Park (P.) Ltd .v. ITO (2014) 62 SOT 15(URO)/41 taxmann.com 109 (Hyd.)(Trib.)

S. 2(14)(iii) : Capital asset- Agricultural land -Capital gains-Gains from sale of agricultural land
is exempt even though purchaser intends to use the land for commercial purposes. [S.2(1A),45]
The only reason the A.O. treated the land as non-agricultural land was that ‘agreement of sale’ read
with ‘Irrevocable GPA’ does not indicate that land retained the character of agriculture at the time of
transfer. This was also the ground raised by Revenue in the appeal that M/s. Ramky Estates and Farms
P. Ltd., may put the property to commercial use, therefore, the land was meant for commercial
exploitation and did not have the character of agricultural land at the time of his transfer. There is no
dispute that assessee has purchased agricultural land and put to agricultural use as such earlier. The
facts indicate that assessee has sold only agricultural land which was also used and put to agricultural
use earlier and the purpose for which the purchaser utilized the land cannot be considered as an
evidence of change of nature of land as was considered by Assessing Officer. The chargeability to tax
under s. 45 arises only if on the date of sale, the land in question retained its character as a capital
asset, which means, an asset, which does not answer the definition of a capital asset and which is an
agricultural land would automatically be outside the scope of s. 45. It is no doubt true that the purpose
for which the purchaser had purchased was totally different from what the transferor had intended to
use the land in question but with the admitted finding that the lands in question were under
agricultural operation on the date of sale for the purpose of considering the meaning of capital assets,
it matters very little how the subsequent purchaser intended the land in question to be put to use. The
Hon’ble Delhi High Court in the case of Hindustan Industrial Resources Ltd., vs. ACIT has taken a
similar view. The CIT(A) in his order has followed the decision of Hon’ble Bombay High Court in
the case of CIT vs. Debbi Almao and Joagyam Almao reported in 339 ITR 59 (Bom.) (HC) which
also considered similar facts and accepted the contention that no capital gains arises on the sale of
agricultural land even though purchaser purchased the property with an intention of selling it for non-
agricultural purposes. (ITA No. 729/Hyd/2013, 24.10.2014.) (AY.2008-09)

DCIT v. M. Kalyan Chakravarthy(Hyd.)(Trib.);www.itatonline.org

S. 2(14)(iii)(b) : Capital gains-Agricultural land-Classification of lands in revenue records as
agricultural lands-Adangal and letter of tahsildar satisfying other conditions of section 2(14)-
Adjacent lands divided into plots for sale not a reason that lands sold by assessee were for
purposes of development of plots-Record showing lands are agricultural lands classified as dry
lands for which kist has been paid-Entitled to exemption.[S.2(29B, 45, 50C]

Held, the assessees had also produced a copy of the adangal and the letter from the tahsildar, which
showed that the lands were agricultural in nature and the Revenue had also accepted that the lands
were falling within the restricted zone in terms of section 2(14) . The assessees have qualified under
clause 11(1) since as per the adangal records, these lands were classified as agricultural lands and the
assessees have also paid revenue kist, namely, revenue payment. The tests laid down by the Gujarat
High Court relied on by the Tribunal clearly stated that any one of the factors can be present in a case
to qualify for the benefit of classification as agricultural lands. The reason given by the Tribunal was
that the adjacent lands were put to commercial use by way of plots and, therefore, the very character
of the lands of the assessees was doubted as agricultural in nature. The manner in which the adjacent
lands were used by the owner therein was not a ground for the Tribunal to come to a conclusion that
the assessees™ lands were not agricultural in nature. The reason given by the Tribunal that the adjacent

4
Consolidated Digest of Case Laws (Jan 2014 to December 2014) http://www.itatonline.org



lands have been divided into plots for sale would not mean that the lands sold by the assessees were
for the purpose of development of plots. Also the reasoning given by the Tribunal "No agriculturists
would have purchased the land sold by the assessee for pursuing any agricultural activity” was based
on mere conjectures and surmises. Therefore, the assessees were entitled to exemption.

Sakunthala Vedachalam (Mrs.) v. ACIT (2014) 369 ITR 558 /(2015) 53 taxmann.com 62(Mad.)
(HC)

Vanitha Manickavasagam(Mrs) Vv.ACIT (2014)369 ITR 558 /(2015) 53 taxmann.com
62(Mad.)(HC)

S. 2(15) : Charitable purpose-Objects of general public utility-Ports Trust- Charitable as no
profit motive.

Assessee trust was constituted under Major Ports Trusts Act,1963. Assessee filed an application
seeking registration under section 12A contending that activities of port trust were for benefit of
general public and were covered under definition of charitable purpose under section
2(15).Commissioner rejected assessee's application holding that activities carried on by assessee were
in nature of commercial activities and not for charitable purpose. Tribunal, however, granted
registration to assessee trust. It was noted that assessee trust was constituted for administration,
control and management of various port activities which was an activity of general public utility.
Further, fact that there was no profit making was equally clear from provisions of Act of 1963 It was
held that in view of aforesaid, Tribunal was justified in granting registration to assessee trust.

CIT .v. Kandla Port Trust (2014) 364 ITR 164/ 107 DTR 349 /225 Taxman 145 (Guj.)(HC)

S.2(15): Charitable purpose-Proviso to S. 2(15) which denies exemption to a charitable
institution carrying on commercial activities does not apply to institutions carrying out relief to
the poor, education or medical relief but applies only to those carrying out “advancement of any
other object of general public utility”-Eligible for exemption.[S.10(23C ),11]

Though the assessee, carrying on activities in the field of education, was held eligible for exemption
in earlier years, in AY 2009-10, the AO denied exemption on the ground that the case was hit by the
Proviso to s. 2(15) inserted by the Finance Act, 2008 which provides that the ‘advancement of any
other object of general public utility’ shall not be a charitable purpose if it involves the carrying on of
(@) any activity in the nature of trade, commerce or business; or (b) any activity of rendering any
service in relation to any trade, commerce or business for cess or fee or any other consideration,
irrespective of the nature of use or application, or retention of the income from such activity. The
AO’s stand was upheld by the CIT(A) though reversed by the Tribunal. On appeal by the department
to the High Court HELD dismissing the appeal:

() On the issue as to whether the activities of the assessee are for “education” & “charitable” in
nature, the sense in which the word ‘education’ has been used in s. 2(15) of the Act in the systematic
instruction, schooling or training given to the young is preparation for the work of life. It also
connotes the whole course of scholastic instruction which a person has received. Though the word
“education” is not used in a loose sense so as to include acquisition of all sorts of knowledge, it
should also not be interpreted in a narrow or pedantic sense. It encompass systematic dissemination of
knowledge and training in specialized subjects. The changing times and the ever widening horizons of
knowledge may bring in changes in the methodology of teaching and a shift of the better in the
institutional setup. Advancement of knowledge brings within its fold suitable methods of its
dissemination and though the primary method of sitting in a classroom may remain ideal for most of
the initial education, it may become necessary to have a different outlook for further education. It is
not necessary to nail down the concept of education to a particular formula or to flow it only through a
defined channel. Its progress lies in the acceptance of new ideas and development of appropriate
means to reach them to recipients. On facts, activities such as Continuing Education Diploma and
Certificate Programme; Management Development Programme; Public Talks and Seminars and
Workshops and Conferences etc constitute “education” so as to qualify as a “charitable purpose” u/s
2(15).

(i) The mere existence of profit will not disqualify an institution for exemption u/s 10(22) if the
sole purpose of its existence is not profit making but is educational activities;
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(iii)  On the issue of the Proviso to s. 2(15), the same has been explained in Circular No.11/2008
dated 19/12/2008. From the said Circular it appears that the newly inserted proviso to s. 2(15) of the
Act will apply to entities whose purpose is advancement of any other object of general public utility
i.e. fourth limb of definition of ‘charitable purpose’ contained in s. 2(15) and hence such entities will
not be eligible for exemption u/s 11 or u/s 10(23C) of the Act if they carry on commercial activities.
The Proviso will not apply in respect of the first three limbs of s. 2(15) i.e. relief to the poor;
education or medical relief. Thus, where the purpose of a trust or institution is relief of the poor;
education or medical relief, it will constitute ‘charitable purpose’ even if it incidentally involves the
carrying on of the commercial activities.Eligible for exemption.(AY.2009-10)

DIT(E) .v. Ahmedabad Management association(2014) 366 ITR 85/225 Taxman 223 / 47
taxmann.com 162(Guj.)(HC)

S. 2(15): Charitable purpose — Breeding of cattle — Incidental profit-Trust entitled to exemption.
[S.11, 12]

The main objectives of the trust were to breed cattle and endeavour to improve the quality of the cows
and oxen in view of the need for good oxen as India is prominently an agricultural country. All these
were objects of general public utility and would squarely fall under section 2(15) of the Act. Profit
making was neither the aim nor object of the trust. It was not the principal activity. Merely because
while carrying out the activities for the purpose of achieving the object of the trust, certain incidental
surpluses were generated, that would not render the activity in the nature of trade, commerce or
business. The assessee was entitled to exemption under section 11.(AY.2009-10)

DIT (E) .v. Sabarmati Ashram Gaushala Trust (2014) 362 ITR 539 (Guj.)(HC)

S. 2(15) : Charitable purpose - Construction of toilets-Carrying on an activity for consideration
and not within ambit of definition of "charitable purpose’-Rejection of registration u/s. 12A was
justified. [S. 12A, 12AA]

Assessee-society constructed dry latrines in villages under contract awarded by DUDA, i.e., District
Urban Development Authority. It applied for registration under section 12A which was rejected by
Commissioner. Tribunal held that since the assessee had not constructed dry latrines (shushk
shauchalya) as a part of a social service but it only executed contract awarded by DUDA, its case fell
within ambit of carrying on an activity for consideration and not within ambit of definition of
‘charitable purpose', therefore rejection of registration u/s. 12A was justified.

Bahara Shiksha Vikas Evam Sudhar Samiti .v. CIT(2014) 146 ITD 747 / (2013) 40 taxmann.com
2 /105 DTR 169/164 TTJ 586 (Delhi)(Trib.)

S. 2(22)(e) : Deemed dividend —Subsidiary company-Advance to purchase of raw materials-
Could not be considered as deemed dividend.

Where subsidiary company was advancing money to assessee company for purchase of raw material
and to make payments to a company to meet their business liabilities, said amount could not be
considered as deemed dividend income of assessee company within purview of section 2(22)(e). (AY.
1993-94)

CIT .v. India Fruits Ltd. (2014) 274 CTR 67 / (2015) 53 taxmann.com 307 / 228 Taxman 243
(Mag.)(AP)(HC)

S. 2(22)(e) : Deemed dividend-Loan to shareholder-Company having running account with
shareholder-No evidence of intent to evade tax-Loan could not be treated as dividend.
Dismissing the appeal of revenue the Court held that from the material on record it was clear that the
CIT(A) and the Tribunal had concurrently recorded that the assessee had a running account with
Dada Motors Pvt Ltd and had been advancing money to it. The assessee had in fact advanced money
to the company and there was credit for only 55 days for which the provisions of section 2(22)(e) of
the Act could not be invoked. Provision could not be invoked when there isa genuine business
transaction between the two entities and the funds of the director were in fact lying with the
company for most of the time.( AY. 2008-2009)

CIT v. Suraj Dev Dada (2014) 367 ITR 78/224 Taxman 189 (Mag) (P&H)(HC)
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S. 2(22)(e) : Deemed dividend-Loans or advances to shareholders-Money lending is not business
of assesse2 company-Loan assessable as deemed dividend-Reassessment was held to be valid.
[S.147, 148]

Assessee received advance from company in which he was Managing Director. Company was fully
engaged in activities other like investing in shares and debentures and earned income by way of
interest and dividend. During relevant time, company had not given any loan to any other person than
managing director .In subsequent year, certain loans were given to some other persons who were all
employees, i.e., connected with company . Money lending was not business of the company. Loan
assessable as deemed dividend. Reassessment also held to be valid..(AY. 2003-04)

Thankamma Oommen (Smt.) v. ACIT (2014) 366 ITR 542/ 103 DTR 348 (Ker.)(HC)

S. 2 (22)(e) : Deemed dividend —-Only registered share holder of a company can be said to be
shareholder-Not beneficial entitled to shares.

It is only person whose name is entered in Register of shareholders of company as holder of shares
who can be said to be a shareholder qua company and not a person beneficially entitled to shares,
therefore, it is only where a loan is advanced by company to registered shareholder and other
conditions set out in section 2(22)(e) are satisfied, said amount of loan would be liable to be regarded
as deemed dividend within meaning of said section. (AYs. 2006 - 07 to 2008 -09)

CCIT .v. Sarva Equity (P.) Ltd. (2014) 225 Taxman 172 / 44 taxmann.com 28 (Karn.)(HC)

S. 2(22)(e) : Deemed dividend-Loan from company-Assessable as deemed dividend.

Assessee taking substantial part of loan from a company in which he was a director and having
substantial interest. Assessee failed to establish that substantial part of business of company was
money-lending. Amount includible as income of assessee as deemed dividend. (AY. 2008-2009)
Krishna Gopal Maheshwari v. Addl. CIT (2014) 363 ITR 280/ 223 Taxman 33 (All)(HC)

S. 2(22)(e):Deemed dividend-Unsecured loan-Not a shareholder-Unsecured loan could not be
treated as deemed dividend in hands of assesse.

The Assessing Officer noticed that assessee-company had taken unsecured loan from a company.
Treating said loan as deemed dividend under section 2(22)(e) in hands of assessee, he made addition
to assessee's income. The Commissioner (Appeals) upheld the order of the Assessing Officer on the
ground that the loans taken would not be covered by the exclusion/exception provided in section
2(22)(e)(iii) and accordingly, were deemed dividend. It was held that the tribunal had examined all the
facts relevant to the case and had correctly reached the conclusion that none of the shareholders of
assessee or the assessee itself was a shareholder of said similarly company shareholders are not
holding any shares in the assessee. Further, section 2(22)(e) does not provide that having a common
director in two companies would make section 2(22)(e) applicable. Consequently, section 2(22)(e)
was not applicable in respect of the loan advanced to the assessee. In view of the above, no substantial
question of law arose. (AY. 2002-03).

CIT .v. Bombay Oil Industries Ltd.(2014)222 taxman 38(Mag.)/ 42 taxmann.com 440
(Bom.)(HC)

S.2(22)(e):Deemed dividend-Loan to shareholder-Whether lending of money substantial part of
business of company not established on facts-Matter remanded.

Tribunal finding since lender companies did not carry on money-lending business, advances to
assessee not in ordinary course of business. Court held that the test laid down by the Tribunal was not
proper test. Whether lending of money substantial part of business of company not established on
facts. Matter remanded.(AY.2007-2008)

Kishori Lal Agrawal .v. CIT (2014) 364 ITR 158 (All.)(HC)

S. 2(22)(e) : Deemed dividend-Advance received in connection with construction work was held
not to be taxed as deemed dividend.

Where the assessee, a builder and managing director of a company in which he was holding 63 per
cent shares, received a construction contract from said company, in view of the fact that the assessee
executed the contract in the normal cause of his business as a builder, the advance received in
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connection with construction work was held not to be taxable in the assessee's hands as 'deemed
dividend' under section 2(22)(e).
CIT .v. Madurai Chettiyar Karthikeyan (2014) 223 Taxman 350 (Mad.)(HC)

S.2(22)(e):Deemed dividend-Loan to a share holder-Expenditure on repair and renovation by
the company-No deemed dividend in shareholder’s hands.

The assessee had let out the premises to the company. The company incurred expenses towards
construction and improvement of the factory premises which it continued to use. The AO held that
the amount was paid on behalf of the assessee and alternatively the amount spent was treated as
perquisite.On appeal Tribunal held that the payment was not a deemed dividend and the amount was
also not a perquisite. On appeal by revenue , dismissing the appeal held that no money had been paid
to the assessee by way of advance or loan nor was any payment made for his individual benefit. It was
a case where the asset of the assessee may have enhanced in value by virtue of repairs and renovation
but this could not be brought within the definition of the advance or loan to the assesse,nor could it be
treated as payment by the company on behalf of the assessee share holder or for the individual benefit
of such shareholder. Appeal of revenue was dismissed.

CIT v. Vir Vikram Vaid (2014) 367 ITR 365/111 DTR 196 (Bom.)(HC)

S. 2(22)(e) : Deemed dividend-Does not apply to a non-shareholder.

The High Court rejected the contention of the revenue that the definition of deemed dividend u/s.
2(22)(e) does not contemplate or does not stipulate any requirement of assessee being a shareholder of
the assessee like the one in the present case. The view taken in the present case that the
recipient/assessee was not a shareholder, thus is in consonance with the legal position noted by us
hereinabove. We are of the further view that this Court merely restated this principle and which
remains unaltered throughout from the case of Rameshwarlal Sanwarmal v/s CIT(1980) 122 ITR 1
(SC). Followed CIT v.Universal Medicare Pvt Ltd (2010) 324 ITR 263 (Bom)(HC)

CIT .v. Impact Containers Pvt. Ltd(2014)367 ITR 346/48 taxmann.com/107 DTR 145/270 CTR
337/225 Taxman 322(Bom.) (HC)

S. 2(22)(e): Deemed dividend-Share application money cannot be treated as loan or deposit-Not
assessable as deemed dividend.

When the Tribunal gave a finding that the amount received by the assessee-company was share
application money, the sum could not be treated as loan or deposit. Furthermore, share application
money was retained for some months and shares were allotted in following year. Therefore, sec.
2(22)(e) was not applicable. (AY. 2008-2009)

CIT .v. Alpex Exports P. Ltd. (2014) 361 ITR 297 (Delhi)(HC)

S.2(22)(e):Deemed dividend-Loan to shareholder-Not assessable in hands of person not a
shareholder.

Since the assessee-company was neither a registered nor a beneficial holder of the shares in the
company giving loan, the question of including the disputed amount as deemed dividend in terms of s.
2(22)(e) did not arise.

ACIT .v. Britto Amusement P. Ltd. (2014) 360 ITR 544/226 Taxman 45 (Mag.) (Bom.)(HC)

S.2(22)(e):Deemed dividend-Assessee was not beneficial owner-Deletion of addition was held to
be justified.

During the search operation carried out by the department, it was noticed that the said company had
given loans to various members including the assessee having shareholding & voting powers
exceeding 10%. The assessee during the search operation, confronted with such shareholding pattern
& the loans advanced. Assessee accepted certain sum u/s 2(22)(e) of the act . During the course of
assessment proceedings, it was contended by family members that they had settled on aggregate of
5.12 lacs of equity shares of the said company held by them. It was the case of the assessee that he did
not hold any beneficial voting power. AO rejected the contention of the assesse. CIT (A) dismissed
the appeal. Tribunal allowed the appeal & held that trust deed was created nearly four years prior to
the date of search & notarised. Tribunal also held that the companies’ act would not permit transfer of
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shares in the name of trust & that there was no dividend declared by the company & that the trust did
not receive any income so as either to open a bank account or to file a return. On appeal in HC, HC
held that Tribunal having found as a fact that shares in question stood settled on genuinely created
trust & assessee was no more beneficial owner of the shares, no interference was called for with the
order of Tribunal holding that deemed dividend u/s 2(22)(e) was not chargeable in the hands of the
assessee.(AY. 2006-07)

CIT .v. Krupeshbhai N. Patel (2014) 99 DTR 209 (Guj.)(HC)

Editorial: Krupeshbhai N. Patel .v.Dy.CIT(2013) 140 ITD 176(Ahd) (Trib) is affirmed.

S.2(22)(e): Deemed dividend—-Accumulated profits-Depreciation to be considered as per
Income-tax Act and not as Companies Act.

While assessing income, the assessing authority is required to take into consideration the depreciation
as provided under the Income—tax Act and not as provided under the Companies Act.

CIT .v. Pushparthy Packs (P.) Ltd. (2014) 98 DTR 65 (Bom.)(HC)

S.2(22)(e): Deemed dividend—-Not a share holder-Loans or advances from another company
cannot be treated as deemed dividend merely on the ground that there was common
shareholder in both the companies.

The assessee company had received loan from another company. The assessee was not a shareholder
of the other company. However, there was a common shareholder (individual) who held more than
50% in both the companies. In view of the above facts the AO held that the amount received by the
assessee from an another company was a deemed dividend u/s 2(22)(e) of the Act. The CIT(A) upheld
the AO’s order. On further appeal, the Tribunal deleted the addition made by AO following the
decision of the jurisdictional High Court in CIT v. Ankitech (P.) Ltd. 340 ITR 14 (Delhi)where it has
been held that deemed dividend provisions cannot be invoked merely because there are common
shareholders between the two companies. The High Court followed the aforesaid judgment and
dismissed revenue’s appeal. (AY. 2006-07)

CIT .v. AR Magnetics (P.) Ltd. (2014) 220 Taxman 209 (Delhi)(HC)

S.2(22)(e): Deemed dividend-Not a share holder-Inter-corporate deposit-Where assessee had
received a deposit from a company but did not own any share of that company it could not be
treated as a deemed dividend.

The Assessee received a deposit of Rs. 25 lakhs from Amigo Brushes Pvt. Ltd. During the
assessment, the Assessing Officer treated the deposits as a loan and consequently deemed to be a
deemed dividend under Section 2(22)(e) of the Act from Amigo Brushes Pvt. Ltd. The assessee
contended that it did not hold a share in other company from which it had received deposit and,
accordingly, it could not be treated to be a deemed dividend under Section 2(22)(e) of the Act . The
CIT(A) uphold the order of the AO. On appeal, the tribunal reversed the order of CIT(A). The High
Court decided the issue in favour of the assessee, relying on the decision of the Division Bench of the
High Court in CIT v. Ankitech (P.) Ltd. (2012) 340 ITR 14 (Del) wherein it was held that if the
assessee-company does not hold a share in other company from which it had received deposit then it
cannot be treated to be a deemed dividend under Section 2(22)(e) of the Act. (AY. 2000-01)

CIT .v. Daisy Packers (P.) Ltd. (2014) 220 Taxman 331 (Guj)(HC)

S.2(22)(e): Deemed dividend-Not a registered share holder-Where assessee-company received
share application money from another company, the amount in question could not be taxed as
deemed dividend in its hands as the assessee was not a registered shareholder of said company.

The assessee had derived income from trading in shares. During the course of assessment
proceedings, it was revealed that the assessee had received a sum of Rs.23.00 lacs from M/s.
Japanwala Jewellers (P.) Ltd., Jaipur as share application money. The assessing authority, after taking
note of Section 2(22)(e) and available records, observed that the share application money received by
the assessee company was in the nature of an unsecured loan and further treated it to be deemed
dividend in the hands of the assessee company under the provisions of Section 2(22)(e). The High
Court upholding the order of the CIT(A) and Tribunal hold that liability of tax as deemed dividend
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would be attracted in the hands of the individuals who were shareholders of the said company and not
in the hands of the company.
CIT .v. Suram Holding (P.) Ltd. (2014) 220 Taxman 327 (Raj.)(HC)

S. 2(22)(e) : Deemed dividend-Lease for its director-Released some other company in which
directors had substantial interest-Cannot be assessed as deemed dividend.

Where assessee company having taken a property on lease from its directors, re-leased same to
another company in which those directors had substantial interest, security deposits received by
assessee from said company in terms of re-lease agreement being an amount received in normal
course of its business activity, could not be brought to tax as deemed dividend under section 2(22)(e).
(AYs. 2002-03, 2005-06 and 2006-2007)

ACIT .v. Madras Madurai Properties (P.) Ltd. (2014) 64 SOT 159 (URO) / (2011) 9
taxmann.com 93 (Chennai)(Trib.)

S. 2(22)(e) : Deemed dividend-Family settlement-Amount received in pursuant to family
settlement from a company in which he had substantial interest-Not deemed dividend.

Tribunal held that if the family settlement had not taken place there was a peril for the dissolution of
the family owned companies for the sake of partition. In order to prevent such a precarious situation
the assets of the family owned companies had to be realigned. Thus there was a commercial exigency
for the family owned companies to transfer some of its assets and liquid assets in order to avoid
extinction. Thus, as the Transactions were between the family members and their wholly owned
companies due to the family settlement the provisions of section 2(22)( e)of the Act were not
applicable.(ITA No.1965(Mad/2011/2278 /Mad/ 2012 dt.17-07-2014) (AY. 2008-09)

SKM Shree Shivkumar .v. ACIT (2014) 65 SOT 232 (Chennai)(Trib.)

S. 2(22)(e) : Deemed dividend- Not share holder-Provision is not applicable.

In the present case, the assessee company was engaged in the business of providing computer
services. Its shares were held by a company “V’ and Three individuals by name ‘K’ ‘R’ and ‘S’ to the
extent of 64% 32% 2% and 2% respectively. Further the entire shares of company ‘V were held by
‘R’ & “S’. During the previous year, the assessee had received a loan from company ‘V’. The A.O.
treated the amount of loan as deemed dividend under section 2(22) (e) of the Act. On appeal C.1.T.
(A) held that to invoke the provisions of section 2(22) (e), the assessee must be shareholder in the
company which gave loan. Since the assessee was not a shareholder the loan in question could not be
treated as deemed dividend in the hands of the assesee under section 2(22) (e ) of the Act. The
Tribunal upheld the order of the C.I.T. (A) and dismissed the Departments appeal on the ground that
since the intention of legislature behind the provisions of section 2(22)(e) is to tax dividend in hands
of shareholder and assesee company was not a shareholder in company vV’ deeming provisions of
section 2(22) (e) of the Act were not applicable to the instant case. (AY. 2006 - 2007)

ACIT v. Source Hub India (P) Ltd. (2014) 61 SOT 111 (Bang.)(Trib.)

S.2(22)(e):Deemed dividend-Sister concern transactions of commercial nature-Provision of
deemed dividend is not applicable.

The assessee was 100% EOU engaged in the business of conversion of rough granite blocks into
polished granite slabs, granite tiles and monuments. During the assessment proceedings, the AO
found that 2 individuals S and V held shares in the assessee with voting power of 75% and 25%
respectively. S also held 66.8% of the voting rights of a sister concern which had accumulated profits
and also had credit balance in the name of the assessee. Therefore, the AO held that there was a loan
or advance within the meaning of section 2(22)(e) of the Act and treated the amount of
accumulated profit as deemed dividend and disallowed the benefits of deduction u/s. 10B. The
CIT(A) deleting the addition made by the AO held that the transactions of the assessee with its sister
concern were commercial in nature and that the provisions of section 2(22)(e) of the Act were not
applicable.

On appeal by the Department, the Tribunal observed that the assessee had filed additional details
before the CIT(A) establishing that the transactions were regular business transactions. These
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evidences were also sent to the AO in the Remand Proceedings who had in his Remand Report
conceded that the transactions were regular business transactions. Accordingly, the Tribunal
dismissed the departmental appeal. (AY.2006-07)

Dy.CIT .v. Chariot International P. Ltd. (2014) 29 ITR 36 (Chennai)(Trib.)

S.2(24):Income-Transfer of development right (TDR)-Compensation paid to members-Amount
cannot be taxed in the hands of society.[S.2(14), 2(47)]

Assessee was a hosing society consisting of 51 members. It had certain property. Developer has paid
certain amount to the society for granting consent to consume TDR purchased by developer from 3"
party. Developer has also paid certain amount of compensation to individual members of society. AO
held that compensation received by the society and members of the society also taxable in the hands
of society. On appeal Tribunal held that amount of compensation paid by the developer to the
members of the society cannot be taxed in the hands of society as individual members have offered
the income to tax in their respective assessment. Society has received only Rs 2.51,000 for granting
consent to consume TDR purchased by the developer from third party. The Society continued to be
the owner of the land and no change in ownership of the land had taken place.Mere grant of consent
would not amount to transfer of land or any rights therein. Tribunal deleted the addition. The revenue
has filed an appeal to High Court which was dismissed by Bombay High Court (ITA NO 2292 of
2011 dt. 27-12-2013.Revenue has filed SLP before Supreme Court, which was also
dismissed.(AY.1997-98)(S.L.P(C) No. 34415 of 2015 dt 28-10-2013)

CIT .v.RajRatan Palace Co-operative Housing Society Ltd (2014) 362 ITR 1(St.)(SC)

Editorial: Refer Raj Ratan Co-operative Housing Society Ltd. (2011)46 SOT 217
(URO)(Mum.)(Trib.)

S.2(24):Income-Capital or revenue-Carbon credit-Receipt on account of carbon credit is capital
receipt hence not liable to tax. [S.4,28(iv),45]

The amount received for carbon credits has no element of profit or gain and it cannot be subjected to
tax in any manner under any head of income. (AY. 2007-08 to 2009-10)

Shree Cement Ltd. v. ACIT(2014)100 DTR 33/2015)152 ITD 561 (Jaipur)(Trib.)

S.2(24):Income-Capital or revenue-Carbon credit-Income on sale of Certified Emission
Reduction/carbon credit -Chargeable to tax.[S.4, 28(i)]

The value of any benefit or perquisite arising from business or profession forms part of the profit and
gains of the business. Therefore, the income on sale of the Certified Emission Reduption / carbon
credit which is admittedly a benefit arising out of the business of the assessee, would fall within the
definition of "income" u/s. 2(24)(vd) of the Act. Therefore, income on sale of Certified emission
reduction/carbon credit part of the chargeable as income. (AY. 2008-09)

Apollo Tyres Ltd. .v.ACIT (2014) 149 ITD 756 /31 ITR 477 /A7 taxmann.com 416
(Cochin)(Trib.)

S.2(24):Income—Charitable trust-Donation towards building construction was held not taxable
—Donations used for the benefit of trustees is held to be taxable -Matter was set aside.
[S.2(24)(iia),12]

Donations received by the assessee-society towards building construction cannot be brought to tax
and the donations used for the benefit of trustees are taxable as income of the assessee. The matter
was sent back to Assessing Officer to segregate the donations which have been diverted for personal
benefit of the members of the society.

JB Educational Society .v. ACIT (2014) 159 TTJ 236 (Hyd)(Trib.)

Joginapally B.R.Education Society .v. ACIT(2014)159 TTJ 236 (Hyd.)(Trib.)

S. 2(29A): Long-term capital asset- Cancellation of original site and allotment of new site —
Period of holding to be considered from date of original site allotment-Entitled to exemption as
long term capital gains. [S.48, 54EC, 54F]

The assessee sold a property for consideration of Rs. 1.13 crore. Out of the consideration, he invested
an amount of Rs. 28 lakh and Rs. 22 lakh in REC Bonds and National Highway Authority Bonds. He
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also purchased an apartment and filed a return by offering the balance amount to tax under the head
income from long-term capital gains, after claiming exemption under sections 54EC and 54F. The AO
observed that the sale deed executed in favour of the assessee was on 27-2-2008 and he sold property
on 29-5-2008, within four months from the date of purchase and, therefore, it was short-term capital
gain. Therefore, he disallowed the exemption claimed and thereby raised a demand on the assessee.
The CIT (A) upheld the order of the AO. On appeal, the Tribunal observed that the assessee acquired
a right to hold the property when the allotment was made for first time on 25-8-1988. Due to some
disputes, he could not be conveyed a site without encumbrance and with a clear title. As the sale had
taken place beyond the three-year period, capital gains accrued on such transfer constituted a long-
term capital gain and therefore, the assessee was also entitled to exemption as claimed. On an appeal
by revenue, the HC held that the original site was allotted to the assessee prior to 36 months after
payment of full value, merely because the said allotment was cancelled, and a new site was allotted, in
law, would make no difference, admittedly when the original consideration paid was treated as a
consideration for the subsequent allotment. Capital gains arising on the sale of new property would be
long-term, and assessee was entitled to the benefit of exemption under sections 54EC and 54F.

CIT v. A. Suresh Rao (2014) 223 Taxman 228 (Karn.)(HC)

S.2(29A): Long term capital asset-Capital gains- Period of holding- Letter of allotment- Period
of holding of flat has to be reckoned from date of allotment letter for the purpose of computing
capital gain. [S.45, 54F]

The Tribunal held that the assessee was allotted a flat in a building vide allotment letter dated 22-01-
2005, by which the builders agreed to sell the flat to the assessee. After signing the said letter of
allotment and paying the booking amount ,the assessee acquired the right in the flat. Thus, all the
rights in the flat were duly acquired by the assessee on 22-1-2005, the period of holding is to be
computed with respect to the date of allotment that is 22-01-2005. Thus when the assessee sold the
flat on 5-03-2009, the holding period of the right in flat with the assessee was right in flat with the
assesse was more than 36 months, therefore, the assessee was right in claiming exemption under
section 54F of the Act.ITA no 448/Ind/2013 dt.19-12-2013) (AY. 2009-10)

ACIT .v. Sanjay Kumath (2014)63 SOT 90/ The Chamber’s Journal -April P, 81
(Indore)(Trib.)

S. 2(29B) : Long-term capital gain—Expiry of tenancy thereafter month to month basis-Capital
asset-Amount received on surrender of tenancy assessable as long term capital gains.[S.2(14),
2(42A) 45, Transfer of Property Act, 1882 S.106, 116]

The assessee-company had acquired tenancy right in a building, on the basis of an agreement of lease
deed for occupation of that property for a period of 3 years, during the financial year 1972-73. After
the end of the said term of 3 years, the assessee continued to occupy the premises as a tenant, but no
fresh written document was executed. Pursuant to a Memorandum with the third party, the assessee
vacated the tenanted area and surrendered the tenancy rights to the owner during the financial year
1996-97 and in return received some amount from the third party which was offered to be taxed as
long-term capital gain. The Assessing Officer treated it as short-term capital gain on ground that after
initial period of 3 years i.e. after expiry of lease, tenancy turned into one on 'month to month' basis.
Thus, tenancy rights extinguished on the last day of each month and a fresh or new tenancy was
created. The Court held that, in the present case, the assessee had acquired tenancy rights on 15th
March, 1973 and since then they had held the said tenancy rights till the surrender was made on 18th
February, 1997. The transfer of tenancy had taken place on 18th February, 1977 and not before. The
period of holding, therefore, was from 15th March, 1973 till 18th February, 1997. No third person,
who had come into possession of the property during the period and it is not a case of the revenue that
assessee did not hold the property during the entire period of over 14 years. The word, 'held' as used
in section 2(42A) is with reference to a capital asset and the term, 'capital asset' is not confined and
restricted to ownership of a property or an asset. Capital assets can consist of rights other than
ownership right in an asset, like leasehold rights, allotment rights, etc. The sequitur, therefore, it was
held that the word 'held' or 'hold' is not synonymous with right over the asset as an owner and had to
be given a broader and wider meaning. Amount received on surrender of tenancy was held to be
assessable as long term capital gains .
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CIT .v. Frick India Ltd. (2014) 227 Taxman 128 (Mag.) / 51 taxmann.com 58 / 369 ITR 328
(Delhi)(HC)

S. 2(29B) : Long-term capital gain-Allotment of flat-Delivery of possession are consequential
acts and relate back to and arise from the rights conferred by the allotment letter-Assessable as
long term capital gains. [S. 45]

A flat was allotted to assessee on 7-6-1986. She paid first instalment on 4-7-1986.Possession of flat
was delivered on a later date. Thereafter she sold flat on 5-7-1989.In return of income for assessment
year 1990-91, she disclosed capital gain arising from sale of flat as long-term capital gain. Lower
authorities treated capital gain as short-term capital gain. The mere fact that possession was delivered
later does not detract from the fact that the allottee was conferred a right to hold property on issuance
of an allotment letter. The payment of balance instalments, identification of a particular flat and
delivery of possession are consequential acts and relate back to and arise from the rights conferred by
the allotment letter. The Court held that capital gain arising from sale of flat was a long-term capital
gain. Circular No. 471, dated 15-10-1986.(AY. 1990-91)

Madhu Kaul (Ms.) .v. CIT (2014) 43 taxmann.com 417 /363 ITR 54/ 271 CTR 107 / 225 Taxman
86 (P&H)(HC)

S. 2(31) : Association of persons-Essential features-Association amongst members must be real
and substantial-Ruling of AAR was set aside.[S.9(1)(i), 90]

Court held that before an association can be considered as a separate homogenous taxable entity
(i.e.,an association of persons), it must exhibit the following essential features : (i) must be
constituted by two or more persons; (ii) the constituent members must have come together for a
common purpose; (iii) the association must move by common action and there must be some scheme
of common management; and (iv) the co-operation and association amongst the constituent members
must not be perfunctory or merely in form. The association amongst members must be real and
substantial. Accordingly, that the question as to whether the petitioner and CINDA constituted an
association of persons would have to be examined on the basis of the legal principles.

CTCI Overseas Corporation Ltd. .v. DIT(IT) (2014) 366 ITR 33 (Delhi.)(HC)

Editorial : Ruling of AAR in CTCI Overseas Corporation Ltd., In re [2012] 342 ITR 217 (AAR) set
aside.

S.2(31)(i):Person-An individual-Association of persons-Land inherited by brothers by operation
of law - Assessee to be assessed as individuals and not as an association of persons.[S. 28,
45(5)(b), Land Acquisition Act, 1894, S.28]

The assessee were brothers .Their father died leaving land to the assessee and two others who
relinquished their rights in the assesee’s favour. Bequeathed land was acquired by the State
Government and compensation was paid to the assessee. AO brought to tax the compensation in the
status of Association of persons and taxed the interest in the year of receipt.On appeal High Court
held that assessee were to be assessed as individuals and not an association of persons and that the
interest was to be spread over from the year of dispossession of land, that is, the assessment year
1987-88, till the year of actual payment, which was the assessment year 1999-2000. On appeal by the
revenue the Court held that land inherited by the brothers by operation of law hence assessable as
individuals and not association of persons.Interest is taxable in the year of receipt and not spread over.
CIT v. Govindbhai Mamaiya (2014) 367 ITR 498/271 CTR 31/109 DTR 65/(2015) 229 Taxman
138 (SC)

Editorial: Judgment of Gujarat High Court in ITA no 8103 of 2009 dt 16-11-2006 was partly
affirmed and partly reversed.

S.2(31)(v):Person-An association of persons-Linde and Samsung were independent of each
other and were responsible for their own deliverables under the Contract, without reference to
each other. Consequently, no AOP is formed-DTAA-India —Germany-Business connection-
Matter remanded.[S.9(i),(i),9(1)(vii),90,197, Art 3, 4,5,7,12]

Before an association can be considered as a separate taxable entity (i.e an Association of Persons),
the same must exhibit the following essential features: (i) must be constituted by two or more persons;
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(ii) the constituent members must have come together for a common purpose; (iii) the association
must move by common action and there must be some scheme of common management; (iv) the
cooperation and association amongst the constituent members must not be perfunctory and/or merely
in form. The association amongst members must be real and substantial which is sufficient to treat the
association as a separate homogenous taxable entity. (b) On facts, as per the terms of the Contract, the
scope of work to be executed by Linde and Samsung was separate and was accordingly specified in
the annexures to the Contract. The payments to be made for separate items of work were also
specified. The currency in which the payments were to be made was also separately indicated.

Linde and Samsung had joined together to (i) bid for the contract; (ii) present a facade of a consortium
to OPAL for execution of the contract and accept joint and several liability towards OPAL for due
performance of the contract and completion of the project; and (iii) put in place a management
structure for inter se coordination and execution of the project. However, in all other respects, both
Linde and Samsung were independent of each other and were responsible for their own deliverables
under the Contract, without reference to each other. Consequently, no AOP is formed.

Linde AG.Linde Engineering Division.v. DDIT (2014) 268 CTR 274/103 DTR 137/365 ITR 1/224
Taxman 43 (Mag)(Delhi)(HC)

S.2(42A):Short term capital asset-Transfer-Letter of allotment-Period of holding-Booking
rights-Capital asset of booking rights accrues to buyer only on signing of agreement and not on
dare of allotment application. [S.2(14), 2(29A), 45]

The court held that for computing the period of holding of capital asset to be counted from the date of
buyer’s agreement and not from the date of booking or date of allotment application. On the facts the
allotment or confirmation letter states clearly that no right to provisional or final allotment accrues
untill the agreement is signed between the buyer and the builder. Thus , in such a case capital asset of
booking rights accrues to buyer only on date of signing buyer’s agreement and not on date of
allotment application or confirmation letter.

Gulshan Malik .v. CIT (2014) 223 Taxman 243/102 DTR 354 (Delhi)(HC)

S. 2(42B) :Short-term capital gain—Right under agreement was acquired in February 2005-
Assessable as short term capital gains.[S.2(29A), 45]

Agreement for purchase of property under attachment to bank in June 2001.Consideration for sale
paid in February 2004.Sale of property to third person in February 2005. Rights under agreement
acquired only in February 2004 hence gains on sale of property assessable as short-term capital gains.
(AY 2005-2006)

Lachmandas and Sons v. Dy. CIT (2014) 363 ITR 315 (Ker)(HC)

S.2(47): Transfer-Capital gain-Profit on sale of property used for residence-If an agreement to
sell is entered into within the prescribed period, there is a transfer of some rights in favour of
the vendee. Fact that sale deed could not be executed within the time limit owing to supervening
problem is not a bar for s. 54 exemption. [S.45,54]

Consequences of execution of the agreement to sell are very clear and they are to the effect that the
appellants could not have sold the property to someone else. In practical life, there are events when a
person, even after executing an agreement to sell an immoveable property in favour of one person,
tries to sell the property to another. In our opinion, such an act would not be in accordance with law
because once an agreement to sell is executed in favour of one person, the said person gets a right to
get the property transferred in his favour by filing a suit for specific performance and therefore,
without hesitation we can say that some right, in respect of the said property, belonging to the
appellants had been extinguished and some right had been created in favour of the vendee/transferee,
when the agreement to sell had been executed. A right in respect of the capital asset, viz. the property
in question had been transferred by the appellants in favour of the vendee/transferee on 27.12.2002.
The sale deed could not be executed for the reason that the appellants had been prevented from
dealing with the residential house by an order of a competent court, which they could not have
violated. As held in Oxford University Press vs. CIT [(2001) 3 SCC 359] a purposive interpretation of
the provisions of the Act should be given while considering a claim for exemption from tax and one
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can very well interpret the provisions of Section 54 read with Section 2(47) of the Act, i.e. definition
of “transfer”, which would enable the appellants to get the benefit under Section 54 of the Act.(AY.
2005-06)

SanjeevLal .v. CIT(2014) 105 DTR 305/365 ITR 389/269 CTR 1/225 Taxman 239(SC)

Shail Matilal (Smt).v. CIT(2014) 105 DTR 305/365 ITR 389(SC)

S. 2(47) :Transfer —Capital gain- Registration of sale deed alone of completes transfer—Capital
gains taxable in that year only.[S.45, 54EC]

Assessee entered into an agreement of sale on 7-12-1999 with a company for sale of his property and
received full sale consideration on 21-12-2002. Thereafter, 16 sale deeds were registered in favour of
nominees of company on various dates between 27-2-2003 and 23-3-2004. Possession of the above
property was handed over to nominees on 25-3-2004. In return of income filed for assessment year
2004-05, the assessee disclosed capital gains arising out of sale of above property. The entire sale
consideration was invested in notified bonds on various dates between 13-5-2004 and 10-9-2004 and
exemption under section 54EC was claimed. The AO held that the sale transactions, which took place
between 27-2-2003 and 7-3-2003, would be liable to capital gains tax for the assessment year 2003-
04. The sale transactions, which took place between 27-2-2003 and 7-3-2004, would be liable to
capital gains tax during the assessment year 2004-05. The CIT(A), however, revered the order of the
AO and held that the entire capital gains tax would be chargeable in assessment year 2004-05. On
second appeal, the Tribunal held that the transfer as contemplated under section 2(47)(v) took place as
early as on 21-12-2002 and accordingly directed the Assessing Officer to tax the entire capital gain in
the assessment year 2003-04. The High Court held that, registration of sale deed alone completes
transfer, capital gain arising on sale transactions, which took place between 27-2-2003 and 7-3-2003,
would be considered for taxation only in assessment year 2003-04 and as regards sale deeds executed
between 11-4-2003 and 23-3-2004 liability would be assessed in assessment year 2004-05. (AYS.
2003-04 & 2004-05)

R. Krishnaswamy .v. CIT (2014) 222 Taxman 270/43 taxmann.com 177 (Mad.)(HC)

S. 2(47) : Transfer-Capital gain-lmmovable property-Agreement to sell- Purchaser has sold
two shops-Liable to capital gain.[S.45]

Assessees were co-owners of a property .They entered into an agreement to sell said property on 7-9-
1991.Assessees claimed that since by aforesaid agreement, they had not transferred possession, there
was no transfer of capital asset within the meaning of section 2(47).Assessing Officer rejected
assessees' explanation holding that execution of agreement to sell resulted in transfer of property
under section 2(47)(v). Tribunal found that assessees were full owners of property and by entering into
agreement to sell, they had transferred their right of ownership in favour of purchasers. It was also
undisputed that on basis of said agreement, purchasers further sold two shops and carried out
development work on property in question. Tribunal thus confirmed order passed by Assessing
Officer. It was held that impugned order of Tribunal did not require any interference.

Chandra Prakash Jain .v. ACIT(Inv.) Circle (2014)107 DTR 81 / 270 CTR 192 / 224 Taxman
290 (All.)(HC)

S. 2(47) : Transfer-Capital gain-Power attorney- A Power of Attorney which does not enable
enjoyment of property does not result in a ""transfer’". CBDT Circular No.495 dated 22.9.1987
reads more into s. 2(47)(vi) than warranted-Not liable to capital gains. [S.45, Transfer of
Property Act, 1882, S.53A,Registration Act, 1908]

The Court held that by a power of attorney (i) There is no transfer to or enabling enjoyment of
property in favour of the assessee in any manner and therefore, sub-clause (vi) of Section 2(47) of the
Income Tax Act does not get attracted. Clause 21 of the power of attorneyclearly reveals that no
consideration was received from the power agent for appointing him as power of attorney. It also
emphasised therein that the property right has not been handed over to the power agent. We are,
therefore, unable to accept the plea of the Revenue that there was an element of transfer or enabling
enjoyment in favour of the assessee.

We, therefore, now proceed to analyze the meaning behind circular No.495 dated 22.9.1987. The
interpretation of the circular as put forward by the Revenue, we are not in agreement. The provisions
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of sub-clause (vi) of Section 2(47) of the Income Tax Act make it clear that the transaction, which has
the effect of transferring or enabling the enjoyment of immovable property alone would come within
the ambit of transfer. The circular reads something more into the provision. We are not inclined to
accept such an interpretation. The circular also states that the legal ownership would continue with the
transferor; but the property rights if transferred by way of power of attorney would come within the
ambit of sub-clause (vi) of Section 2(47) of the Income Tax Act. Assuming we accept the intention
behind the circular, then there should be an element of transfer or enabling enjoyment of property
right as stated in paragraph 11.2 of the circular by the power of attorney holder.

(iii) We find no such recital in the power of attorney as extracted by the Tribunal and referred to by
us. On the contrary, the terms of the power of attorney clearly show that property rights has not been
transferred to the power of attorney holder and there is also no provision for enabling enjoyment. It is
not the case of the Department that the power of attorney is sham. If they accept the power of attorney
is valid, then the plea of capital gains at the hands of the assessee has no legs to stand.( TC ( Appeal )
No. 840 of 2014. dt. 3.11.2014.)

CIT .v. C. Sugumaran (2015) 113 DTR 35 (Mad.)(HC); www.itatonline.org

S. 2(47) : Transfer-Capital gain-Power of attorney-Possession was handed over- Execution of a
Power of Attorney in favour of the builder constitutes part performance u/s 53A of Transfer of
Property Act ,hence liable to capital gains. [S. 11,45, Transfer of Property Act, 1953, S.53A]

(i) On a reading of the above provision itself, it is clear that possession of the property has been
handed over to the builder immediately on receipt of the first installment of the payment from the
builder. As per clause (3), the total consideration is mentioned as Rs.8,83,50,400/- and
Rs.3,00,00,000/- was to be paid as advance on the date of the agreement. The balance amounts were
to be paid in instalments. These provisions categorically indicate the existence of an agreement by
which the substantial portion of sale consideration is paid and possession of the property is handed
over to the builder.

(ii) It is argued on behalf of the respondent that this is not a sale agreement at all. It is an agreement
between owner of the land and the builder. It is argued that Clause (1) itself would show that if the
project is not viable the property has to be returned back and the assessee will return all the money till
then received. That apart, when a power of attorney is executed, the factum of sale arises only when
the property is sold by the builder in favour of third parties. Only at that stage, that is when the sale
deeds are executed, transfer as defined under Section 2(47) takes place.

(iii) On going through the materials on record and the documents made available, we do not think that
the Tribunal has correctly appreciated the question on hand. When transfer is defined under the
Income Tax Act and it includes a transaction involving possession to be handed over in part
performance of a contract in the nature referred to in Section 53A of Transfer of Property Act, it
amounts to transfer. Section 53A clearly explains the concept of part performance of a contract of sale
of immovable property. If a buyer is put in possession of a property in part performance of the
obligations under the agreement on the buyer paying a substantial portion of the sale consideration,
the contract of sale is treated to be in part performance. Perusal of the agreement in the case clearly
indicates such a contract of part performance. The assessee cannot take a contention that the builder is
not the buyer. In fact, the terms and conditions of the agreement clearly indicates that the intention of
the parties is to sell the property as such to the buyer, or their nominees and a power of attorney is
given to enable the buyer to sell the undivided share of land in favour of purchasers of apartments to
be constructed by the buyer of the land. The execution of the sale deed is deferred as at the time when
the possession of the property is transferred to the builder, there is no purchaser for the property. In
other words, the builder himself has crept into the shoes of the purchaser of the property and the
registered instruments were created subsequently and the idea of keeping alive the agreement and
execution of power of attorney in favour of the builder is only for the purpose of avoiding duplication
of registered instruments and payment of stamp duty. In this case, the assessee itself executes the sale
deed after several years on the request of the builder. Therefore, in principle, the actual transfer takes
place between the assessee and the builder and it is thereafter the builder transfers possession to the
purchaser of the apartments.

(iv) In the said circumstances, we are of the opinion, capital gains is to be computed at the time when
the transfer takes place which has to be during the assessment year when a substantial portion of the
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amount was received by the assessee, that is when Rs.3.81 crores was received by the assessee during
the assessment year 2004-05. Hence the said question is to be answered in favour of the department.(
ITA No. 93 fo 2010. dt. 01.01.2014.) (AY.2004-05)

Cochin Stock Exchanges Ltd..v. CIT(Ker.)(HC); www.itatonline.org

S.2(47): Transfer-Capital gain-Possession of property before date of sale deed - Transfer could
not be treated as taking place before date of sale deed-Denial of exemption under section 54F
was held to be justified. [S. 45, 54F]

The word "transfer” under s. 2(47) includes a situation where a transaction has been made allowing
possession of any immovable property in part performance of the contract. But that should be made
good on material placed on record and through cogent evidence. Held, the claim of the assessee that
there was transfer of possession to her under the agreement dated September 15, 2004, had not been
made out on acceptable material facts before the three authorities. In view of the finding of fact, the
order of the Tribunal could not be interfered with. Denial of exemption under section 54F was held to
be justified.(AY.2008-09)

Latha Ramachandra Inamdar (Ms) .v. DCIT (2014) 360 ITR 367 /103 DTR 132(Karn.)(HC)

S. 2(47) :Transfer- Capital gain-Family arrangement-Court decree-Amount received held to be
not liable to capital gains.[S. 45, 47(1), 55(2)(b)]

Amount received by assessee pursuant to a Court decree in lieu of her share in self-acquired property
of father who died intestate, could not be said to result in 'transfer' attracting provisions of s. 2(47)(i)
or (ii), hence not liable to capital gains tax. (AY. 2009-10)

T. Gayathri (Smt.) .v. ITO (2014) 150 ITD 48/ 166 TTJ 740 (Bang.)(Trib.)

S.2(47)(v): Transfer-Capital gains-Transfer under a development agreement takes place on
handing over possession-Capital gains are chargeable to tax even if no consideration is received
by assessee. [S.45,Transfer of Property Act, 1882, S. 53A]

S. 53A of the Transfer of Property Act, 1882, which is engrafted in the definition of “transfer” in s.
2(47) of the Income-tax Act does not contemplate any payment of consideration. Payment of
consideration on the date of agreement of sale is not required. It may be deferred for a future date. The
element of factual possession and agreement are contemplated as transfer within the meaning of the
aforesaid section. When the transfer is complete, automatically, consideration mentioned in the
agreement for sale has to be taken into consideration for the purpose of assessment of income for the
assessment year when the agreement was entered into and possession was given. Here, factually it
was found that both the aforesaid aspects took place in the previous year relevant to the assessment
year 2003-04. Hence, the Tribunal has rightly held that the appellant is liable to pay tax on the capital
gain for the assessment year.(ITA No. 245 of 2014, dt. 09/04/2014.)(AY.2003-04)

Potla Nageswara Rao .v. DCIT(2014)365 ITR 249/269 CTR 325/106 DTR 96 / 226 Taxman 173
(AP)(HC)

S.2(47)(v): Transfer-Capital gain-Mere execution of a development agreement is not a “transfer”
if possession as per s. 53A of the Transfer of Property Act is not given.[S.45, Transfer of
Property Act, 53A]]

Though the development agreement was executed in AY 2003-04, the possession as contemplated in
Section 53A of the Transfer of Property Act was in fact not handed over by the assessee to the
developer. The agreement only permitted the development to be carried out by the said developer. The
entire control over the property was in fact with the assessee inasmuch as the licence to construct the
property was also in the name of the assessee and the occupancy certificate was also given to the
assessee. Therefore, the execution of the agreement could not amount to transfer as contemplated
under Section 53A of the Transfer of Property Act. The agreement was subsequently specifically
modified and the assessee was liable to pay the capital gain as per the last agreement i.e. for
assessment year 2008-09.(AY.2008-09)( Tax Appeal No. 11 & 12 of 2013, dt. 2/12/2013.)

CIT .v. Sadia Shaikh (Bom.)(HC),www.itatonline.org
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S. 2(47)(v) : Transfer-Capital gain-Development rights-Mere execution of a development
agreement does not result in a "transfer” if the approval of the municipal corporation is
delayed and the developer has not started work-Complete control over the property was not
given and only license was given. [S.45]

The assessee had received advance amounts much earlier to the execution of development agreement,
probably on the strength of the MOU. The property was encumbered with tenancy rights of many
persons and the release of tenancy right was completed only in January, 2005. Further, the approval
from municipal corporation was also got delayed and the plans were revised subsequent to AY 2000-
01. The surrounding circumstances show that the developer did not start the work of development in
the year relevant to AY 2001-02. As per the terms of development agreement, the assessee has given
only licence to enter into the property, meaning thereby the possession was not given in the year
relevant to AY 2001-02. In view of the peculiar facts narrated above, the assessee has contended that
the tax authorities are not correct in holding that the transfer of property took place in the year
relevant to AY 2001-02. Held that the transfer of property did not take place on the date of execution
of development agreement and accordingly the tax authorities are not justified in assessing the capital
gain in AY 2001-02. The capital gain was rightly assessed in the assessment year 2004-05). (ITA No.
3096/Mum/2012, dt. 14.11.2014.) (AY. 2001-2002)

Dilip Annand Vazirani .v. ITO (2015) 167 TTJ 194 (Mum.)(Trib.); www.itatonline.org

S.2(47)(v): Transfer-Capital gain-Possession-Development agreement-Despite handing over
possession & receiving advance, development agreement is not a “transfer” for capital gains
purposes if developer has not performed his part of the contract-Capital gains are liable to be
taxed only in the year in which the development area coming to the share of the assesse is
handed over it.[S.45 Transfer of Property Act, 1882, S. 53A]

A transaction is deemed to be a “transfer” u/s 2(47)(v) of the Act if the conditions of s. 53A of the
Transfer of Property Act are satisfied. For s. 53A, ‘willingness to perform’ of the transferee is
something more than a statement of intent; it is the unqualified and unconditional willingness on the
part of the vendee to perform its obligations. Unless the party has performed or is willing to perform
its obligations under the contract, and in the same sequence in which these are to be performed, it
cannot be said that the provisions of s. 53A of the TOP Act will come into play. On facts, a reading of
the ‘Development Agreement-cum-General Power of Attorney’ indicates that what was handed over
by the assessee to the developer is only ‘permissive possession’. The agreement specifically provides
that the assessee has permitted the developer to develop the land and that the consideration receivable
by the assessee from the developer is ‘38% of the residential part of the developed area’. That being
so, it is only upon receipt of such consideration in the form of developed area by the assessee in terms
of the development agreement, the capital gains becomes assessable in the hands of the assessee.
Further, the facts show that even as on date, there was no developmental activity on the land. The
process of construction has not been even initiated and no approval for the construction of the
building is obtained. This is due to lapse on the part of the transferee. While the assessee has fulfilled
its part of the obligation under the development agreement, the developer has not done anything to
discharge the obligations cast on it under the develop agreement. Mere receipt of refundable deposit
cannot be termed as receipt of consideration. Consequently, s. 53A does not apply. As a result, there
is no “transfer” u/s 2(47)(v) of the Act.( ITA No. 157/Hyd/2011, dt. 04/04/2014.) (AY. 2006-2007)
Binjusaria Properties Pvt. Ltd. .v. ACIT(2014) 106 DTR 321/164 TTJ 417/149 ITD
169(Hyd.)(Trib.)

S.3: Previous year-Assessing authority according permission to change previous year to year
ending June 30 instead of calendar year-No ambiguity in adopting the period of assessment
from 1-1-1987 to 31-3-1989.[S.154]

The assessee adopted the calendar year as its previous year and accordingly the assessment for the
year 1987-88 was completed. The assessee was accorded permission to change the previous year from
the calendar year to the previous year ending on June 30 of every year. However, in view of the
amendment, instead of ending the previous year on June 30, 1988, relevant to the assessment year
1989-90, the assessee had to adopt the previous year ending on March 31, 1989, relevant to the
assessment year 1989-90 and, accordingly, the assessee filed the return for the period January 1, 1987,
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to March 31, 1989. The assessing authority cancelled the permission granted to the assessee for
adopting the previous year ending on June 30 every year under section 154. The Commissioner
(Appeals) set aside the order under section 154 and that order attained finality Tribunal confirmed the
order of CIT (A). On appeal be revenue dismissing the appeal the Court held that passing two
assessment orders did not survive, there was no error in the order of the Tribunal. The result was that
the order of the assessing authority, granting permission to adopt the previous year, ending on June 30
every year, was valid. The assessment made for the assessment year 1989-90 for the period, namely,
January 1, 1987, to March 31, 1989, was in consonance with the amended section 3. The amendment
was applicable to the assessment year 1989-90. Therefore, there was no ambiguity in adopting the
period of assessment from January 1, 1987, to March 31, 1989.(AYs.1988-1989, 1989-1990]

CIT .v. Rampur Distillery and Chemical Co. Ltd. (2014) 364 ITR 551 (All)(HC)

S. 4 : Charge of income-tax-Sikkim-Application of Actwith effect from 1-4-1990-Effect-Repeal
of Sikkim State Tax Manual by necessary implication-Assessments made under Sikkim Tax
Manual for assessment years 1997-98 to 2005-06 not valid-State directed to refund amount.
[Constitution of India, art. 371F(n),Sikkim State Income-tax Manual, 1948,]

Held, the 1961 Act was already in force, and was extended to the State of Sikkim on April 1, 1990.
Thus, it was not an instance of enacting a new taxation law for the State of Sikkim after it became a
part of India. Therefore, the principle that the Legislature, while enacting a law, has complete
knowledge of the existing laws on the same subject-matter and the possible consequence thereof
would not be applicable. In such a situation, merely because it does not provide a repealing provision,
it could not be held that the intention was not to repeal the existing legislation. The provisions of the
two enactments are quite different and the enactments cannot stand together. The 1961 Act is more
exhaustive than the 1948 Sikkim Manual and they occupy the same field relating to levy of income-
tax and its recovery. If both the statutes are held to be operating in the same field, there would be a
situation of existing two laws relating to income-tax and in the absence of any protection coming
forward, the assessees may be subjected to double taxation. It is, thus, clear that on account of the
inconsistencies, the two enactments could not stand together and on extension of the 1961 Act, the
1948 Sikkim Manual was repealed by necessary implication. The assessee claimed its rights as an
assessee under the 1961 Act. Therefore, any adverse plea like it was not an assessee under the 1961
Act or that the 1961 Act was not applicable to the assessee, being a plea relating to the statute would
not operate as estoppel against it. After extension of the 1961 Act to the State of Sikkim with effect
from April 1, 1990, the 1948 Sikkim Manual stood repealed and the assessments made thereunder for
the assessment years 1997-98 to 2005-06 were without authority of law, nonest and nullity.
Consequently, the order of assessment, the demand notice and the other consequential orders were
quashed. The State was directed to refund a sum of Rs. 76,53,655 to the assessee within a period of 90
days from today, failing which the amount shall carry interest at 6 per cent. per annum from the date
commencing after completion of 90 days till realisation.(AY. 1997-1998 t02005-2006)

Sikkim Manipal University v. State of Sikkim (2014) 369 ITR 567 (Sikkim) (HC)

S. 4 : Charge of income-tax-Accrual of income-Ten per cent. of cost of conductor to be paid
only upon certification of quality conforming to specifications-No accrual of income till such
stage.[S.145]

The assessee was a manufacturer of electrical conductors. It supplied an item of conductor to a
purchaser. Under the agreement, 10 per cent. of the cost of the goods was to be paid only after final
certification of the conductor after erection and charging. For the assessment year 1998-99, the AO
added a sum of Rs. 64,58,606, representing 10 per cent. of the cost of the conductor sold by the
assessee on the ground that though the amount would be paid at a later stage, the assessee had
acquired the right to receive the amount. The Tribunal set aside the order of assessment made by the
AO. On appeal High Court also affirmed the view of Tribunal .Followed the ratio in, CIT v. Excel
Industries Ltd. [2013] 358 ITR 295 (SC) applied.(AY. 1998-1999)

CIT .v. India Fruits Ltd. (2014) 369 ITR 586 (T & AP)(HC)
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S. 4 : Charge of income-tax —Mutuality-Transfer Fees received by Co-op Hsg Soc from
incoming & outgoing members (even in excess of limits) is exempt on the ground of mutuality-
Contribution to building repair fund is not transfer fee.[Constitution of India, Art 43A]

The assessee, a Co-operative Housing Society, received a sum of Rs.39,68,000 on account of transfer
of flat and garage and credited it to ‘general amenities fund’ as well as ‘repair fund’. The assessee
claimed that the said receipt is exempted from tax on the ground of mutuality. However, the AO held
that the principles of mutuality will not apply. However, the CIT(A) and Tribunal allowed the
assessee’s claim by relying on Sind Co-operative Housing Society vs. ITO ( 2009) 317 ITR 47. On
appeal by the department to the High Court HELD dismissing the appeal :

The very issue and the very question was raised repeatedly in the case of the assessee society.
Repeatedly the Revenue has failed in convincing the Tribunal that Sind Co-operative Housing Society
will not cover the Society’s case. The contribution is made to the repair fund or to the general fund
and credited as such. While it may be true that it is occasioned by transfer of a flat and garage, yet, we
do not see how merely because there was cap or restriction placed on the transfer fees or the quantum
thereof, in this case the principle of mutuality cannot be applied. The underlying principle and of a co-
operative movement has been completely overlooked by the Revenue. The Revenue seems to be of
the view that a Co-operative Housing Society makes profit, if it receives something beyond this
amount of Rs.25,000. There has to be material brought and which will have a definite bearing on this
issue. If the amount is received on account of transfer of a flat and which is not restricted to
Rs.25,000/- but much more, then different consideration may apply. However, in the present case,
what has been argued and vehemently is the amount was received by the Society when the flat and the
garage were transferred. Therefore, it must be presumed to be nothing but transfer fees. It may have
been credited to the fund and with a view to demonstrate that it is nothing but a voluntarily
contribution or donation to the Society, but still it constitutes its income. However, for rendering such
a conclusive finding there has to be material brought by the Revenue on record. Beyond urging that it
has been received at the time of a transfer of the flat and credited to such a fund will not be enough to
displace the principle laid down in the decision of Sind Cooperative Housing Society. The attempt of
the Revenue therefore is nothing but overcoming the binding judgment of this Court. In the present
case, the Commissioner and the Tribunal both have held that the receipt may have been occasioned by
the transfer but the principle of mutuality will still apply. It is a typical relationship between the
member of the Co-operative Society and particularly a Housing Society and the Society which is a
body Corporate and a legal entity by itself that is forming the basis of the principle laid down by the
Division Bench. Co-operative movement is a socio economic and a moral movement. It has now been
recognized by Article 43A of the Constitution of India. It is to foster and encourage the spirit of
brotherhood and co-operation that the Government encourages formation of Co-operative Societies.
The members may be owning individually the flats or immovable properties but enjoying, in
common, the amenities, advantages and benefits. The Society as a legal entity owns the building but
the amenities are provided and that is how the terms “flat” and the “housing society” are defined in
the statute in question. We do not therefore find any reason to deviate from the principle laid down in
Sind Co-operative Housing Society’s case and which followed a Supreme Court judgment.( ITA No.
1472 of 2012, dt. 18/12/2014 ) (AY. 2005-06)

CIT .v. Darbhanga Mansion CHS Ltd.(2015) 370 ITR 443 (Bom.)(HC) www.itatonline.org

S. 4 : Charge of income-tax-Capital or revenue-Termination of lease of business asset-
Compensation towards loss of revenue and non-compete fee under agreement in March 1993--
Capital receipt. [S.28(va),28(ii),55].

Dismissing the appeal of revenue the Court held that the amount in question being compensation
towards the loss of source of income and also towards non-competition fee to prevent the assessee
from carrying on the similar business using the know-how possessed by the assessee as a competitor,
the amount of Rs. 5.31 crores paid was capital in nature. There being no cost of acquisition, the
capital gains were not computable. In view of the amendment to the Finance Act, 2002, with effect
from April 1, 2003, the capital receipt was made taxable under section 28(va) of the Income-tax Act,
1961. The amendment was not applicable to the case of the assessee. (Ay.1999-2000)

CIT .v. Sapthagiri Distilleries Ltd. (2014) 366 ITR 270/224 Taxman 229 (Mag.)(Karn.)(HC)
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Editorial: Special leave petition of revenue was dismissed .SPA(C ) 1809 OF 2014 DT 17-11-2014)
CIT v. Sapthagiri Distilleries Ltd ( 2015) 229 Taxman 487 (SC)

S. 4 :Charge of incme-tax-Mutuality-Transfer Fees received by Co-op Housing Society from
incoming & outgoing members (even in excess of limits) is exempt on the ground of mutuality.
The assessee, a Co-operative Housing Society, received a sum of Rs.39,68,000 on account of transfer
of flat and garage and credited it to ‘general amenities fund’ as well as ‘repair fund’. The assessee
claimed that the said receipt is exempted from tax on the ground of mutuality. However, the AO held
that the principles of mutuality will not apply. However, the CIT(A) and Tribunal allowed the
assessee’s claim by relying on Sind Co-operative Housing Society vs. ITO 317 ITR 47. On appeal by
the department to the High Court HELD dismissing the appeal:

The very issue and the very question was raised repeatedly in the case of the assessee society.
Repeatedly the Revenue has failed in convincing the Tribunal that Sind Co-operative Housing Society
will not cover the Society’s case. The contribution is made to the repair fund or to the general fund
and credited as such. While it may be true that it is occasioned by transfer of a flat and garage, yet, we
do not see how merely because there was cap or restriction placed on the transfer fees or the quantum
thereof, in this case the principle of mutuality cannot be applied. The underlying principle and of a co-
operative movement has been completely overlooked by the Revenue. The Revenue seems to be of
the view that a Co-operative Housing Society makes profit, if it receives something beyond this
amount of Rs.25,000. There has to be material brought and which will have a definite bearing on this
issue. If the amount is received on account of transfer of a flat and which is not restricted to
Rs.25,000/- but much more, then different consideration may apply. However, in the present case,
what has been argued and vehemently is the amount was received by the Society when the flat and the
garage were transferred. Therefore, it must be presumed to be nothing but transfer fees. It may have
been credited to the fund and with a view to demonstrate that it is nothing but a voluntarily
contribution or donation to the Society, but still it constitutes its income. However, for rendering such
a conclusive finding there has to be material brought by the Revenue on record. Beyond urging that it
has been received at the time of a transfer of the flat and credited to such a fund will not be enough to
displace the principle laid down in the decision of Sind Cooperative Housing Society. The attempt of
the Revenue therefore is nothing but overcoming the binding judgment of this Court. In the present
case, the Commissioner and the Tribunal both have held that the receipt may have been occasioned by
the transfer but the principle of mutuality will still apply. It is a typical relationship between the
member of the Co-operative Society and particularly a Housing Society and the Society which is a
body Corporate and a legal entity by itself that is forming the basis of the principle laid down by the
Division Bench. Co-operative movement is a socio economic and a moral movement. It has now been
recognized by Article 43A of the Constitution of India. It is to foster and encourage the spirit of
brotherhood and co-operation that the Government encourages formation of Co-operative Societies.
The members may be owning individually the flats or immovable properties but enjoying, in
common, the amenities, advantages and benefits. The Society as a legal entity owns the building but
the amenities are provided and that is how the terms “flat” and the “housing society” are defined in
the statute in question. We do not therefore find any reason to deviate from the principle laid down in
Sind Co-operative Housing Society’s case and which followed a Supreme Court judgment.( ITA no.
1474 of 2012, dt. 18/12/2014.)

CIT .v. Darbhanga Mansion CHS Ltd. (2015) 273 CTR 532 / 113 DTR 217 (Bom.) (HC),
www.itatonline.org

S. 4 : Charge of income-tax — Subsidy — As per the scheme the subsidy being in nature of
capital receipt, was not liable to tax.

The assessee firm was running a cinema hall. It had shown certain receipts, which included
entertainment tax. In the profit and loss account, the assessee had transferred a part of receipts to
entertainment subsidy account and claimed same to be exempt from tax being in the nature of capital
receipts. The assessee explained that there was a scheme of the Government of Rajasthan to
encourage construction of new cinema halls by providing such a subsidy in the form of entertainment
tax for a particular period. The AO did not agree with the assessee and treated said amount as its
income. The CIT (A) however, accepted the plea of the assessee. The Tribunal upheld the order of the
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CIT(A). The HC observed that the State Government proceeded to exempt entertainment tax for a
period of 5 years payable by a "new" cinema hall constructed, subject to the condition that
commercial exhibition of films in such cinema hall was required to be started by 31-3-2000. The State
Government had exempted such proprietor of new cinema hall from payment of entertainment tax on
the given conditions, the object was clearly to promote the construction of new cinema halls. Merely
because the amount was not directly meant for repaying the amount taken for construction of the
cinema hall, its purpose could not be considered to be other than that of promoting construction of
new cinema hall. In the totality of the circumstances; and particularly looking to the scheme of the
Act of 1957 as also the object and purport of the exemption notification, the assistance in question
cannot be said to be an operational subsidy so as to be taken as a revenue receipt. HC also observed
that remission by the Government had been to the proprietor of the entertainment and not to the
person admitted to the entertainment. The remission had been the methodology adopted by the State
Government to provide assistance to the new cinema hall; and had been essentially in the nature of a
subsidy, i.e., the assistance from the Government to the new cinema hall. Accordingly, it was held
that the Tribunal was justified in affirming the deletion of addition, being the amount of entertainment
tax capitalized as subsidy.

CIT.v. Samta Chavigarh (2014)222 Taxman 205 (Mag.)/44 taxmann.com 337/268 CTR 199
(Raj.)(HC)

S. 4 :Charge of income-tax- Notional income-Car parking space —Refundable deposit-Additions
deleted by the Tribunal was confirmed.

The assessee entered into an agreement for the development of its property under which the developer
was to construct for the assessee, 150,000 sq.ft of area of cost & 20% of the sale value subject to the
minimum of Rs 200 sq.ft of the balance constructed area on the land. The High Court dismissed the
appeal and held that in absence of any sale or transfer of car parking areas to the assessee by the
developer, no chargeable income accrued to the assessee for being allowed to park the cars in open
space against refundable security deposit. Further developer having provided free of cost air —
conditioning facility to the assessee till property was transferred to theassessee, no notional income
could be added in the hands of the assessee on that account. Further court also held that tax could be
levied only on real income and not on hypothetical income. The order of Tribunal deleting the
addition of Rs 35 lakhs was confirmed.(AY.2003-04)

CIT .v. Spencers & Co. Ltd. (2014) 266 CTR 564(Mad.)(HC)

S. 4: Charge of income-tax—Lease rentals—Lease or finance-Agreement of lease-Entire lease rent
assessable-Lessor was entitle to depreciation. [S.32]

The assessee was engaged in the business of bill discounting, hire purchase and leasing, mutual funds
and insurance agency. In the returns, it offered the interest portion in the leasing transaction alone as
its income. It stated that according to the amended Accounting Standards 19 dated April 1, 2001, only
the income portion of the lease rental shall be offered as income and the lessor cannot claim
depreciation. Accordingly, the assessee treated the lease transaction as a financial lease transaction.
The Assessing Officer held that the entire lease rent was taxable as income of the lessor and the lessor
was entitled to depreciation on the equipment.The Tribunal found on reading a sample lease
agreement that in respect of lease of a car, the term of the lease was stated to be three years, with
monthly rentals and total rentals payable. During the currency of the lease, the lessee shall insure the
subject of lease and protect if from any risk. Clause 10 of the agreement stated that without the prior
written consent of the lessor, the lessee shall not make any alterations, additions, or improvements to
the equipment and all additions, replacements, attachments and improvements of whatever kind or
nature made to the equipment shall be deemed to be parts of the property of the lessor and shall be
subject to all the terms and conditions of the agreement. Clause 13 spoke about the surrender of the
lease equipment upon the expiration or earlier termination of the lease agreement. It also gave the
option for renewal on year to year basis on mutually agreed terms and conditions. Clause 15 dealt
with payment by the lessor and clause 20 stipulated that on expiration of the lease term, if the lessee
failed to deliver the equipment to the lessor in accordance with any direction given by the lessor, the
lessee would be deemed to be the monthly tenant of the equipment and upon the same terms
expressed in the agreement and the tenancy should be terminated by the lessor immediately upon
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default committed by the lessee by serving seven days' notice. Upon termination of the lease period
the lessee had to immediately return the property to the lessor in as good condition as received less
normal wear, tear and depreciation. The Tribunal confirmed the order of the Assessing Officer. On
appeal to the High Court:

Held, dismissing the appeals that on examination of the terms of the agreement showed that it was a
simple lease agreement. If in effect the agreement was a finance agreement, the question of returning
the leased item to the assessee would not arise at all. Further, the question of again affixing the name
of the assessee on the property also would not arise. The monthly payment of the rent and the number
of months of the lease rent payment was also clearly stated in the agreement. The entire lease rent was
assessable (A. Y. 2002-2003 - 2008-2009)

Simpson and General Finance Co. Ltd v. Dy. CIT (2014) 365 ITR 328 (Mad.)(HC)

S. 4:Charge of income-tax-Capital or revenue-Business income-Sale of carbon credits-No cost
of acquisition-Capital receipt.[S.28(i)]

Carbon credits not being an offshoot of business but an offshoot of environmental concern, amount
received on their transfer had no element of profit or gain. Since carbon credit was not even linked
with power generation, which was the business of the assessee, Tribunal was justified in its decision.
There was no cost of acquisition or cost of production to get entitlement for carbon credit. Income
from sale of carbon credits was to be considered as capital receipts and not liable to tax under any
head under the Income—tax Act. (AY. 2007-08)

CIT .v. My Home Power Ltd. (2014) 365 ITR 82 /46 taxmann.com 317 /225 Taxman 8
(Mag.)(AP.)(HC)

S. 4 :Charge of income-tax-Capital or revenue-Profit on repatriation of foreign exchange on
account of variation in forex rate-Capital receipt.

The assesse had issued Euro Notes in 1997 for raising funds for capital expenditure programmes. The
entire proceeds raised abroad were held in interest for a period of three years pending deployment and
utilization. During the year ending 31 st March 2011, the funds were repatriated to India as per the
requirement of Reserve Bank of India. As a result of fall in value of the Indian Rupee , a gain in
terms of the repatriation of funds has arisen. Assessee credited the said in to P&L account however
for taxation the said gain was treated as capital in nature. The AO treated the said gain as revenue in
nature. On appeal Tribunal decided the issue in favour of assesse. On appeal by revenue the Court
held that the purpose for which the notes were raised was “ capital” .The gain arose not in the course
of trading activities but due to conversion of the currency of one country in to the currency of another
country. The gain is therefore on account of capital and not in the nature of income. Further the gain
has arisen at that point of time when the funds were repatriated to India. If the Notes were issued for
meeting capital expenditure , and remained outside India, the taxability has to be determined at the
point of time when the profit arose . The subsequent utlilisation was irrelevant.(ITA no 251 of 2012 dt
11-06-2014 (AY.2001-02 )

CIT v. Tata Power Co. (Bom.)(HC)(Unreported)

S. 4 : Charge of income-tax—Capital or revenue-Grant of subsidy for facilitating business
operations is a revenue receipt. [S. 28(i)]

Where power tariff concession was not contingent upon establishment of the unit but for the purpose
of assisting the assessee in carrying out business operations same had to be treated as revenue
receipt.(AY.1998-99)

Brakes India Ltd. .v.JCIT (2014) 363 ITR 13/ 222 Taxman 359 (Mad.)(HC)

S. 4 : Charge of income-tax—Tax Planning-Sale of shares to one of the group companies-Set off
of loss against long term gains was allowed.

The assessee had purchased shares of Hindustan Development Corporation Ltd. from two sellers, one
of them was a scam tainted company. The assessee sold the shares at a loss of Rs. 4,50,04,414 to one
of its group companies. The aforesaid loss was sought to be set off against the long term capital gains.
The AO disallowed the claim of setting off. On appeal, the CIT(A) held that the purchase of the
shares was genuine, but the sale was a colourable transaction considering the fact that the assessee
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purchased the same scrip after sometime and the sale to the group company was financed by the
assessee himself. He therefore upheld the order of the AO. On second appeal, the Tribunal had given
the findings of fact that the transaction of purchase and sale was supported by contract notes and bills.
Both the sale and purchase took place at the prevalent market rate and payments were made by
account payee cheques. These transactions were duly confirmed not only by the brokers, but also by
the Inspector appointed by the AO. Furthermore, the alleged financing by the seller for purchase of
the shares was an insignificant part of the total purchase price. The total purchase price was Rs. 18.99
crore, whereas the financing was restricted to Rs. 2.60 crore on interest on commercial rates. The
Tribunal held that both the sale and purchase of shares were genuine transactions. The High Court
held that basis of suspicion, howsoever strong, it is not possible to record any finding of fact. As a
matter of fact, suspicion can never take the place of proof. The finding arrived at by the Tribunal that
both the sale and purchase were genuine transactions was not even alleged by the revenue to have not
been based on evidence. Since the finding of the Tribunal was factually correct, the Tribunal had no
option but to direct the AO to give the benefit of the losses suffered by the assessee, which he had
disallowed. The appeal did not raise any question of law and was therefore not to be admitted. (AY.
1995-96)

CIT . .v. Lakshmangarh Estate & Trading Co. Ltd. (2014) 220 Taxman 122 (Mag.)(Cal.)(HC)

S. 4 :Charge of income-tax-Security deposit received by assessee for supply of cylinder—-Not a
trading receipt.

Assessee was a manufacturer and supplier of gas to customers in cylinders. It received security
deposit from customers for supply of cylinders. Assessing Officer took a view that security deposit
received by assessee from customers was part of trading receipt. Tribunal finding that money received
as security was never part of sale price and that security money was refundable to customers,
concluded that said amount could not be brought to tax as trading receipt. The High Court held that
the security for gas cylinders received by the assessee could not be treated as trading receipt and
consequently, the substantial question of law was answered against the Revenue and in favour of the
assessee. (AY. 2006-07)

CIT .v. Munjal Gases. (2014) 220 Taxman 124(Mag.) (P&H)(HC.)

S. 4 : Charge of income-tax -Accrual-Charge of notional interest for free period was held to be
not justified.

Assessee entered into MOU with its collecting agent not to charge interest on unremitted collections
for a period of two months. It was held that AO was not justified in making addition towards notional
interest relatable to such interest free period.

CIT .v. Sahara India Mutual Benefit Co. Ltd (2014) 101 DTR 265/ 220 Taxman 16 (All.)(HC)

S. 4 : Charge of income-tax-Deposit-Where assessee was merely a custodian of deposit and
income arose from deposits in form of dividend, interest etc., the Tribunal was justified in
holding that deposits themselves could not amount to income chargeable to tax.

The assessee-firm ran some financial schemes in which deposits were collected from the public.
During assessment proceedings, the AO held that deposits received represented revenue receipts liable
to tax. On appeal before Tribunal, it held that deposits in question amounted to capital receipt which
could not be brought to tax. On appeal by the Revenue before High Court, the latter held that since the
assessee was merely a custodian of deposit and income arose from deposits in form of dividend,
interest etc., the Tribunal was justified in holding that deposits themselves could not amount to
income chargeable to tax.(AY. 1983-84)

CIT .v. Sahara India Firms, Lucknow (2014) 221 Taxman 68 (All.)(HC)

S. 4:Charge of income-tax-Accrual-Excise credit- Credit of pro forma excise rebate-Though
credited by assesse to P& Loss account but not received by assesse , is illusory receipt and not
real income, hence not chargeable to tax.[S.5]

Credit of pro forma excise rebate taken into account was illusory and no real income had accrued. The
assessee had communicated its reasons why it resorted to such an illusory entry which included that
the company had sustained losses and in order to impress the bankers and to please the shareholders
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the entry was passed into the profit and loss account. The Tribunal on the facts was satisfied with the
explanation. This was a finding of fact which had not been challenged by the Revenue as perverse nor
was the finding of the Tribunal demonstrated to be erroneous either in fact or in law. When the
Tribunal was satisfied that the entry did not represent any real income or any real receipt of money,
there was no question of its being taxable.

CIT .v. Kusum Products Ltd. (2014) 361 ITR 632/106 DTR 372 (Cal.)(HC)

S.4:Charge of income-tax-Capital or revenue-Special capital incentive-Object of assistance
under subsidy schem to enable assesse to set up unit-Capital receipt.

Character of a receipt in the hands of assesse has to be determined with respect to the purpose for
which the subsidy is given.The purpose trst to be applied.The point of time subsidy is given is not
relevant . The source is immaterial. The form of subsidy is immaterial .The main condition and with
which the court should be concerned is the incentive must be utilised by the assesse to set up a new
unit or for substntail expansion of the existing unit.If the object of the subsidy scheme is to enable the
assesse to run the business more profitably the receipt is on revenue account.ON the other hand ,if the
object of the assistance under the subsidy schem is to enable the assesse to set up a new unit the
receipt of subsidy would be on capital account.On facts the subsidy given by the State of Maharastra
through SICOM to set of new unit is capital receipt.Order of Tribunal is up held.(1997-98)

CIT .v. Kirloskar Oil Engines Ltd(2014) 364 ITR 88.(Bom.)(HC)

S.4:Charge of income-tax-Capital or revenue-Subsidy—Protection of capital investment of
parent company.

Subsidy received by subsidiary of Government company from its holding company to protect capital
investment of parent company is capital receipt. (AY.1985-86)

CIT .v. Handicrafts and Handlooms Export Corporation of India Itd. (2014) 360 ITR 130 /268
CTR 341/ 102 DTR 211(Delhi)(HC)

S.4 : Charge of income-tax-Capital or revenue-Non-compete fees—Capital receipt. [S.28va,45]
Non-compete fees received prior to insertion of s. 28(va) is capital receipt.(AY. 2001-02)
CIT .v. Wintac Ltd. (2014) 360 ITR 614 (Karn.)(HC)

S.4:Charge of income-tax-Capital or revenue-Forfeiture—Termination of agreement-Revenue
receipt.

Assessee had entered in to agreement for sale of property to lessee. Sale agreement provided for
forfeiture of thirty lakh rupees. Amount forfeited upon termination of agreement for sale of property
to lessee is revenue receipt.(AY. 2001-02)

CIT .v. Wintac Ltd. (2014) 360 ITR 614 (Karn.)(HC)

S.4:Charge of income-tax-Capital or revenue-Setting up new unit or expanding existing unit-
Sugar incentive scheme-Capital receipt.

Amount received under sugar incentive scheme for setting up new unit or expanding existing unit was
capital receipt.(AY. 1998-99)

CIT .v. Dhampur Sugar Mills Ltd (2014) 360 ITR 82 (All)(HC)

S.4:Charge of income-tax-Capital or revenue-Subvention assistance from holding company-
Capital receipt.[S.2(24)]

Subvention assistance from holding company to recoup anticipated losses of the assessee constituted
capital receipt not chargeable to tax.

CIT .v. Deutsche Post Bank Home Finance Ltd. (2014) 98 DTR 144/265 CTR 525(Delhi)(HC)

S.4:Charge of income-tax-Capital or revenue- Subvention payment received from parent
company-Revenue receipt chargeable to tax.[S.2(24)]

Subvention payment received by the assessee from parent company to make good the loss and to see
that company is run more profitably constituted revenue receipt. (AY. 1999-2000 to 2001-02)
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CIT .v. Siemens Public Communication Networks Ltd (2014) 98 DTR 151(Karn.)(HC)

S. 4 : Charge of income-tax —Capital or revenue-Damages- Capital receipt.

Assessee, a non-resident, received certain amount of compensation from his power of attorney holder
towards damages for breach of trust in respect of sale of shares of Indian companies, said amount
being in nature of capital receipt, could not be brought to tax. (AY. 2005-06) ( ITA No 2551(Mum) of
2008 dt. 12-09- 2014)

ITO V. Vinay P. Karve (2014) 52 taxmann.com 24 /(2015) 152 ITD 58 / (Mum)(Trib)

S. 4 : Charge of income-tax —Method of accounting-Amount- Wrongly shown in P& Lo0ss
account as income —Claim made in the course of assessment-Claim not made in the revised
return-Claim was assessee was rightly rejected.[S.139(5),143(3) 145 ]

It is during course of assessment, assessee pleaded to exclude income shown in the P & L Alc. on
ground that (i) such sum was shown in books of account only as provision and nothing was in fact
received, (ii) Malaysian company was liable to deduct withholding tax and (iii) as per Double
Taxation Avoidance Agreement with Malaysia, such sum could not be considered as a part of income
in India. Tribunal held that since these were all new pleadings made during course of assessment
proceedings and claim having not been made through a revised return, same could not be accepted
and, therefore, same was rightly rejected . (AYs. 2002-03, 2003-04, 2005-06, 2006-07, 2007-08 &
2008-09)(ITA Nos .782 to 787 & 869 to 874 (Mds) of 2012 dt 21-0-2-2013)

Metal Powder Co. Ltd. .v. ACIT (2014) 26 ITR 759/ 51 taxmann.com 304 / (2015) 152 ITD 144
(Chennai)(Trib.)

S. 4 : Charge of income-tax-Diversion of income by over-riding title-Application of income'-
Contribution of 1% of net profit to the Cooperative Education Fund maintained by National
Cooperative Union is an application of income- Cannot be allowed as deduction.[S.37(1)]

The amount contributed by assessee to the National Cooperative Union, New Delhi is appropriation
from the net profits. There is a right to receive the income independent of accrual and receipt of
income by the assessee before third party could lay claim to any part of it. Since income reached
assessee before it reached to a third party, there is no diversion. There is no payment in the year of
losses. Therefore, payment under section 63(1)(b) is only an appropriation of profit. Moreover, this
amount paid during the year is also not out of the profits of this year but profits of earlier year.
Therefore, on that count also amount cannot be allowed as deduction during the year.( ITA no.
1580/Hyd/2013, dt. 31.12.2014.’A’) (AY. 2010-2011)

A.P. Mahesh Co-op. Urban Bank Ltd. .v. DCIT (Hyd.)(Trib.); www.itatonline.org

S. 4 : Charge of income-tax—Capital or revenue-Compensation-Restrictive covenant-Non
compete fee-For five years-Part of business-Not deprived the source of business activity-
Assessable as revenue receipt. [S. 28(i)]

Assessee was engaged in manufacture of dyestuffs and chemicals, pharmaceuticals and pesticides,
pigments and composites, etc. During relevant year, assessee sold its Oral Hygiene Business (OHB) to
another concern namely CPL. Assessee also entered into a non-compete agreement in terms of which
it agreed to refrain from competing with CPL for a period of five years. In return of income, assessee
declared amount of non-compete fee as a capital receipt. AO, however, treated amount of non-
compete fee as a revenue receipt and, accordingly, brought same to tax. It was noted that OHB sold by
assessee was not a part of its core business. Further, by agreeing to a restrictive covenant, assessee
was not deprived of a source of business activity rather assessee transferred a particular activity under
scheme of business restructuring and to avoid adverse and tough situation in future. Even otherwise,
restriction under agreement was only for limited period of five years and not for permanent or
indefinite period. (AY. 1995-96)

Novartis India Ltd. .v. DCIT (2014) 64 SOT 182 (URO) / 45 taxmann.com 341 (Mum.)(Trib.)

S. 4:Charge of income-tax- Dharmada collections are not taxable as income
Dharmarth receipts are not taxable.(ITA No. 437/Asr/2012 Dt. 5.09.2014) (AY. 2009-10)
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Nitco logistics Pvt. Ltd. .v. JCIT (Amritsar)(Trib.); www.itatonline.org

S. 4 : Charge of income-tax-Reassessment-Income from undisclosed source-Information
received by the AO that the assessee is a beneficiary in a "discretionary" trust set up in
Liechtenstein can form the basis of assessment of undisclosed income in the assessee’s hands.
Argument that the trust is ""discretionary' and that the amount has not "accrued™ to him or
that the documents are "'not corroborated™ is not acceptable.[S. 69, 147,164]

The assessment was reopened because a tax-evasion petition (TEP) has been received from CBDT
that the assessee is a beneficiary of Ambrunova Trust and Merlyn Management SA. In the return of
income the assessee neither offered any income with reference to the trust nor disclosed any details to
the effect that the appellant was a beneficiary of the said trust. The AO, from the, summary of the
trust account in LTG Bank found credit balance of US $ 24,06,604 (Rs.11,60,99,390) was credited to
the said account. As the same was not reflected in the return of income thus, the AO correctly
presumed that income has escaped assessment.

As regards the addition of Rs.2,34,64,398 on account of alleged undisclosed income, the argument of
the assessee that the alleged trust was a discretionary trust and neither the amount was
accrued/credited nor the name of the assessee appeared as beneficiary of Ambrunova Trust is not
acceptable because the Id. Special Counsel brought to our notice certain documents evidencing that
the names of all the assessees were appearing as beneficiaries of the said trust. Liechtenstein joined
India as important partner in fighting overseas tax abuse and black money and shed its secrecy cloak
and joined the league of a host of other countries for automatic exchange of information and mutual
assistance in tax matters. Thus, became 62nd signatory to a worldwide convention, accepted by
almost by all economic super powers and formulated by Paris based Organization for Economic Co-
operation and Development (OECD), an international policy advisory body which formulates global
tax standard to fight tax evasion and concealment of illicit funds. Switzerland joined the same
convention in October, 2013. The Id. Spl. Counsel showed the bench a confidential list containing the
names of the present assessee as trustee/beneficiaries of the trust. It was requested that since the
investigation is in progress, therefore, at this stage it will hamper the investigation if the document is
made public as the same list is containing the names of other beneficiaries also. On going through the
bank summary in respect of Ambrunova’s trust account in LTG Bank Liechtenstein, we find that there
is a credit balance of USD 24,06,605 (equivalent to Rs.11,60,99,390/-).

The contention of the assessee that such documents were not provided to him is also incorrect. The
assertion that the information was unvouched and not corroborated with any evidence is also not
accepted because the said documents were received officially by the Government pursuant to an
investigation made by permanent subcommittee on investigation of United States Senate.
Liechtenstein jurisdiction qualifies as an off shore financial center due to a very modest tax regime,
high standard of secrecy laws and further foreign investors had the opportunity to establish companies
or trust with “HOST trust reg.” in the principality of Liechtenstein to enjoy the advantages of off-
shore financial center. As per the report Indian Investigating Agencies came across a number of cases
where individual or entities from India were detected using banking channels of Liechtenstein to hide
their illegal income or stash funds and it was only possible when India became signatory to a world-
wide convention formulated by OECD an international policy advisory body which formulated global
tax standards to fight tax evasion and concealment of illicit funds. It also provided option to undertake
automatic exchange of information. It is a common knowledge that discretionary trusts are created for
the benefit of particular persons and those persons need not necessarily control the affairs of the trust.
Still the fact remains that they are the sole beneficiaries of the trust. Thus totality of facts clearly
indicate that the deposit made in the bank account of the trust represents unaccounted income of the
assessee, as the same was not disclosed by the these assessees in their respective returns in India,
consequently, the addition was rightly made by the AO and confirmed by the CIT(A). ( ITA No.
3544/Mum/2011, dt.31.10.2014. ) (AY. 2002-03),

Mohan Manoj Dhupelia .v. DCIT (2014) 166 TTJ 584 (2015) 67 SOT 12 (Mum.)(Trib.);
www.itatonline.org

Ambrish Mannoj Dhupalia .v. DCIT (2014)166 TTJ 584 (Mum.)(Trib.); www.itatonline.org
Bhavya Mannoj Dhupalia(Ms.) .v. DCIT (2014)166 TTJ 584 (Mum.)(Trib.); www.itatonline.org
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S.4:Charge of income-tax -Public financial institutions-Interest on NPAs is not taxable-As there
is a conflict on the point between two decisions, the view in favour of the assessee has to be
followed. [S.43D]

Based on the prudential norms, the assessee herein did not admit the interest relatable to NPA
advances in its total income. The Delhi High Court in Vasisth Chay Vyapar Ltd 330 ITR 440 (Del)
has held that the interest on NPA assets cannot be said to have accrued to the assessee on the basis
that “What to talk of interest, even the principle amount itself had become doubtful to recover. In this
scenario it was legitimate move to infer that interest income thereupon has not “accrued”*. However,
the Madras High Court in the case of CIT vs. Sakthi Finance Ltd., (2013) 31 taxmann.com 305
(Madras) has differed with the judgement of the Hon’ble Delhi High Court in the case of M/s Vasisth
Chay Vyapar Ltd. (supra) on a similar issue, i.e. relating to interest income on NPAs. The Madras
High Court followed the decision of the Supreme Court in the case of Southern Technologies Ltd.
(supra) in holding that interest on NPAs was assessable to tax on accrual basis.

We have carefully considered the submissions put-forth by the learned Departmental Representative
based on the judgement of the Madras High Court in the case of Sakthi Finance Ltd. (supra). The
controversy before the Hon’ble Madras High Court related to non-recognition of interest income on
NPAs by the assessee following the RBI guidelines. The Madras High Court took the view that the
judgement of the Hon’ble Supreme Court in the case of Southern Technologies Ltd. also applied to
the Income Recognition Norms provided by RBI and therefore it held the interest income on NPAs is
liable to be taxed on accrual basis and not in terms of RBI’s guidelines. But the Delhi High Court
in M/s Vasisth Chay Vyapar Ltd. has taken a view that Southern Technologies Ltd. (supra) case did
not apply to the Income Recognition Norms prescribed by RBI. Ostensibly, there is divergence of
opinion between the Hon’ble Delhi High Court and the Madras High Court as noted by the Madras
High Court in its order. As there is no judgment of the Jurisdictional High Court. We are faced with
two contrary judgments of the non-jurisdictional High Court. In such a situation, we are inclined to
prefer a view which is favourable of the assessee following the judgement of the Supreme Court in the
case of CIT vs. Vegetable Products Ltd. (1973) 88 ITR 192 (SC). (ACIT vs. The Omerga Janta
Sahakari Bank Ltd. order in ITA No0.350/PN/2013 dated 31.10.2013 followed)

ACIT .v. Solapur Siddheshwar Sahakari Bank Ltd. (2014) 36 ITR 290 (Pune)(Trib.)

S.4:Charge of income-tax —Grant-Capital or revenue-Grant given to safeguard the interests of
depositors, though used for meeting SLR requirements of RBI relatable to its banking activity,
is still capital in nature. [Banking Regulation Act, S.35A]

The objective of the Government of Maharashtra to give grant to the assessee was to protect the
interests of farmers and depositors from the Nanded district and for the said purpose the Government
deemed it fit to provide financial assistance to the assessee-bank to enable it to regularize its
functioning. Pertinently, the functioning of the bank was restrained by the RBI in the face of the
restrictions imposed u/s 35A of the Banking Regulation Act, 1949. The objective and purpose of the
Government was sought to be achieved by providing Rs.110 crores as a grant. The case made out by
the Revenue is that the financial assistance given to the assessee-bank is for smooth running of its
business and therefore it is to be regarded as a trading receipt. No doubt, the aforesaid sum has been
used by the assessee for the purpose of maintain the Statutory Liquidity Ratio (SLR) as per the
requirements of RBI, which enabled the assessee-bank to regularize its banking operations. So,
however, the form or mechanism of subsidy is not important, as held by the Hon’ble Supreme Court
in the case of Ponni Sugars and Chemicals Ltd. (supra). The nature of subsidy has to be determined by
the object for which the subsidy is given. The underlying object of the Government was to safeguard
the interest of farmers and small depositors, and this object was sought to be achieved by the
mechanism of providing financial grant to the assessee-bank and regularizing its normal banking
activity. In this manner, it has to be deduced that the subsidy/grant in question has not been received
by the assessee-bank in the course of a trade but it is of capital nature. (ITA No. 33/PN/2014,dt.
14.10.2014 ) (AY.2010-2011)

Nanded District Central Co-op Bank Ltd. v. DCIT (2015) 37 |ITR 532
(Pune)(Trib.);www.itatonline.org
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S.4:Charge of income-tax-Lease rent- Principal component received cannot be treated as
income.

The Tribunal held that the capital component included in the lease rent being return of capital
investment cannot be treated as income. (AY. 1996-97)

Hathway Industries (P) Ltd. v. Addl. CIT (2014) 163 TTJ 141 (Mum.)(Trib.)

S.4:Charge of income-tax-Interest on NPAs, even if credited to the Profit & loss account, is not
chargeable to tax.[S.145,Maharashtra Co-operative Societies Act, 1960 ]

While constructing its Profit & Loss Account to arrive at its net Profit or Loss, a Co-operative Society
is required to show interest accrued/accruing on amounts of Overdue Loans separately. This is
precisely what has been done by the assessee in the present case. The aforesaid requirement of the
manner of construction of Profit & Loss Account, prescribed under the Rules of the Maharashtra Co-
operative Societies Act, 1960, has prompted the assessee to draw up its Profit & Loss Account in the
manner we have noted above qua the interest on NPAs. Therefore, it cannot be accepted that the
manner or presentation of account which ostensibly is in compliance with the statutory provisions
governing the assessee, can be a factor to evaluate assess ability or otherwise of an income. In our
considered opinion, it would inappropriate to be merely guided by a presentation in the annual
financial statements to infer assessee’s perception that an income had accrued, without considering
the entries made in the financial statements in toto. In the present case, it is quite clear that assessee
has drawn up its annual financial statement in compliance with the requirements of the statutes under
which it functions and/or is incorporated. Therefore, the issue with regard to non-recognition of
income on NPAs is required to be adjudicated having regard to the relevant legal position and not on
the basis of the presentation in the annual financial statements. At this stage, we may also refer to the
judgement of the Hon’ble Supreme Court in the case of CIT vs. Shoorji Vallabhdas & Co., (1962) 46
ITR 144 (SC) for the proposition that a mere book keeping entry cannot be assessed as income unless
it can be shown that income has actually resulted. In the present case, the crediting of gross interest in
the Profit & Loss Account, which includes interest on NPAs cannot be taken as a proof that such
income has accrued to the assessee unless the statutory guidelines applicable on the said subject are
ignored. Obviously, when the banking institutions following mercantile system accounting are
permitted to treat the income on NPAs as assessable on receipt basis, such a position cannot be
ignored in the case of present assessee merely because of a presentation in the annual financial
statements. Even otherwise, we notice that the RBI guidelines permit that interest income on NPAs be
parked in a suspense account and it is not necessary that it has to be brought to the Profit & Loss
Account by the assessee. However, in the present case, as seen earlier, assessee has credited the gross
amount of interest on credit side of the Profit & Loss Account and simultaneously shown on the debit
side of the Profit & Loss Account, the amount of interest on NPAs. In other words, instead of netting
of the interest the two amounts have been shown separately one on the credit side and other on the
debit side. The net effect of the said presentation is the same. Therefore, in our view, the lower
authorities have misguided themselves in rejecting the claim of the assessee for non-recognition of
interest income on NPAs. (ITA No. 495/PN/2012, Dt. 29.09.2014.)(AY.2008-09)

The Solapur District Central Co-op, Bank Ltd. v. ACIT (Pune)(Trib.);www.itatonline.org

S.4:Charge of income-tax-Capital or revenue- Forfeiture of warrants is capital receipt [S.
28(iv)]

While confirming the order of CIT(A) , the Tribunal held that amount received on account of
forfeiture of amount due to non-payment towards warrants issue has to be treated as capital receipt
and since the assessee has also transferred it to the capital reserve account in the balance sheet the
amount cannot be taxed as income of relevant financial year. (AY.2006-07)

Dy. CIT .v. CNB Finwiz Ltd. (2014) 159 TTJ 146 / 65 SOT 134(Delhi)(Trib.)

S.4:Charge of income-tax-Capital or revenue-Termination of Agreement-Compensation so
received was capital receipt and hence, not taxable. [S.28(i)]

Compensation was received by assessee for termination of agreement for providing back office
support services to bank.Assessee had parted with personnel who were handling this activity of
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assessee company to give them on role of bank and bank handled such activity itself. Compensation
so received was capital receipt and hence not taxable.(AY's. 2003-04 to 2006-07)

3i Infotech Ltd .v. Add. CIT (2014) 146 ITD 405/ (2013) 38 Taxmann.com 422/(2014) 162 TTJ
184/102 DTR 151 (Mum.)(Trib.)

S. 5 : Scope of total income—Accrual of income-Civil suit pending-Income has not accrued hence
deletion of addition was held to be justified.

Assessee state ware housing-corporation was engaged in business of warehousing and incidental
activity. Assessee had raised higher warehousing bills to circle stamp depot than that reflected in its
books.AO made addition as income. Tribunal has deleted the addition . On appeal Court held that the
said income had not accrued to assessee as circle stamp depot had resisted said demand and filed a
civil suit, hence deletion of addition was held to be justified .(AY. 2004 -05)

CIT .v. Gujarat State Warehousing Co. (2014) 225 Taxman 182 / 43 taxmann.com 301
(Guj.)(HC)

S. 5 : Scope of total income-Real income-Notional interest-Yardstick will have to applied from
the businessman’s point of view and certainly not according to the AO-Deletion of addition by
Tribunal was affirmed.

In terms of MOU, the assessee had not charged interest from its collection agent Sahara India where
delay in transmission of fund did not exceed two months. The AO observed that the assessee had
given a loan to Sahara India in the form of working capital on which no interest was charged.
Accordingly, the AO disallowed interest on the borrowings to the extent of interest not charged on the
interest-free loan given to Sahara India. On appeal, the CIT(A) as well as the Tribunal deleted the
addition made by the AO. On appeal, the HC observed that Sahara India was the collecting agent not
only for the assessee but also for various other companies. As per MOU, the assessee charged interest
from Sahara India where delay in transmission of funds exceeded two months. When the parties had
agreed not to charge the interest, as per the condition laid down in the MOU i.e. 'if the remittance is
within the less than two months', then the AO could not compel it to do so. The HC held that yardstick
will have to applied from the businessman’s point of view and certainly not according to the
AO.Hence upheld the order of tribunal. (AYs. 1992-93 & 1994 - 95)

CIT.v. Sahara India Mutual Benefit Co. Ltd. (2013)222 Taxman 217(Mag.)/ 40 taxmann.com 69
(All)(HC)

S. 5 : Scope of total income —'Interest Suspense Account-Income accrued-Liable to be taxed in
the absence of any notification or instructions from CBDT.[S 36(1)(vii),119]

The assessee was a state owned corporation constituted to promote the cinematic activities and
exhibition of popular cinemas throughout the State. The State Government directed the assessee-
corporation to sell off the non-workable, non-functional cinemas. Accordingly, three properties were
sold through a scheme known as 'Deferred Payment Plan'. In the terms of the plan, the purchaser was
under the obligation to pay the interest on unpaid amounts in accordance with the schedule of
payment. During relevant year, the revenue authorities brought such interest income to tax on that
basis. The Tribunal upheld the order of the authorities. On appeal, the HC held:

The placing of interest income in an 'Interest Suspense Account' was not sufficient to absolve the
assessee from taxability of such interest income in absence of any provision of the Act. Therefore, in
absence of any notification or instructions issued by the CBDT under section 119, the income in the
present case shall become due for the relevant assessment year(*AY’) and as such the same accrued to
the assessee. This income was based on a contractual corresponding obligation and liability to pay the
interest accrued on unpaid amounts of sale consideration by the purchaser to the appellant. The rate of
interest is fixed. The realization/recovery of income of interest is not time barred in the relevant AY.
Nothing has been brought on record to show that the amount of interest was not recoverable due to
any legal impediment or statutory provision. The amount has not been declared to be bad debt within
the meaning of section 36(1)(vii) nor has it been written off.

Moreover, the ground taken for the non-realization of the amount of interest that the persons sitting in
Government were interested in settling the property for petty amounts to their near and dear and that
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virtually the State Government is not dealing fairly in discharging its sovereign functions, was held to
be not sustainable. (AY 2003-04)
U. P. Chalchitra Nigam Ltd. .v. CIT (2014) 223 Taxman 139 /(2015) 370 ITR 379(All.)(HC)

S.5:Scope of total income-Accrual-Advance business receipts-No income could be said to have
accrued to assessee on receipt of advance.[S.260A,263]

Assessee which is engaged in the business of hotels, resorts, and clubs offered holiday schemes for its
card members to utilize ‘rooms nights’ by payment of some advance . In case of non utilisation of
said facility, assesse would refund back said some to card members along with surrender value.
Assessee was required to refund advances more than 99 percent in cash. Assessee has the said
advances as liability in the balance sheet. AO accepted the method of accounting followed by
assessee. CIT revised the order and directed the AO to pass fresh order assessing the advance as
income. Tribunal allowed the appeal of assessee. On appeal by revenue the dismissing the appeal the
Court held that since the assessee was required to refund advance is more than 99 percent in cash,
assessee incurred liability and no income could be said to have accrued to assessee on receipt of
advance.(AY.2005-06)

CIT .v. Pancard Clubs Ltd. (2014) 206 Taxman 141/272 CTR 257 (Bom.)(HC)

S. 5 :Scope of total income- Accrual-Retention money under contract released on furnishing of
bank guarantee — Retains it character as retention money and cannot be equated with the right
to receive such amount the dominant control over the amount remained with the contractee’-
Amount retained did not accrue to assesse. [S. 4,145]

Money retained under the contract for satisfactory completion of the work which was released only
upon the satisfactory completion of the contract and would be adjusted against the amount due if it
was found that execution of work was not satisfactory, did not accrued to the assessee, even though
the amount was received by assessee by furnishing bank guarantee. (AY. 1992 — 93)

Amarshiv Construction (P) Ltd. v. Dy. CIT (2014) 367 ITR 659/ 102 DTR 33/ 223 Taxman 171
(Mag.)(Guj.)(HC)

S.5:Scope of total income-Accrual-Builder and developer —Advances received from different
parties—Advance receipt could not be taken as trading receipt of the year under consideration.
The assessee company was a builder and developer and received certain amount as advance from
different parties. The AO added the said amount in the total income. The Tribunal deleted the addition
on the ground that assessee being the developer, the profit will arise on the transfer of the title of
property and any advances received cannot be treated as trading receipt of the year under
consideration and the same was accepted in the earlier years by the revenue. On appeal the High
Court affirmed the view of the Tribunal

CIT .v. Shivalik Buildwell (P.) Ltd. (2014) 220 Taxman 3 (Mag.) (Guj.)(HC)

S.5:Scope of total income-Accrual-Method of accounting-Mercantile system of accounting-
Profit and loss account credited with a sum representing estimated amount of difference on
outstanding bills. [S.145]

The assessee, an exporter, credited to its profit and loss account a sum of Rs. 5,37,909 representing
the estimated difference on account of fluctuation in foreign exchange rates. According to the
assessee, the amount did not represent any income received or accrued as on the date of the balance-
sheet and, therefore, should be excluded in the determination of income.

Held, the assessee had credited its own accounts with Rs. 5,37,909 being the difference arising on
account of foreign exchange rate fluctuation. The assessee may have received the amount much later.
But the time of receipt was relevant only when the accounts were being maintained on the basis of the
receipt system. The fact that foreign exchange was received much later was completely irrelevant
having regard to the system of accounting followed. In fact the finding was that the payments were
received much later and this was not a case where the payments were not received. There may be
difficulties in actual realisation of amounts. But that could not detract from the accrual of income.
CIT .v. Mahavir Plantations Pvt. Ltd. (2014) 360 ITR 22/(2015) 229 Taxman 160 (Ker.)(HC)
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S.5: Scope of total income-Real income-Notional interest-Parties were agreed on not to charge
interest as per the conditions laid down in MOU, than the AO cannot compel them to do so.

In terms of MOU, the assessee had not charged interest from its collection agent Sahara India, except
when the delay in transmission of funds exceeded two months. The Assessing Officer treated the
amount outstanding for less than two months as a loan to Sahara India in the form of working capital
on which no interest was charged. Accordingly, the Assessing Officer had disallowed interest on the
borrowings to the extent of interest not charged on the interest-free loan given to Sahara India. On
appeal, the CIT(A) as well as the Tribunal deleted the addition made by the Assessing Officer. On
appeal by the Revenue, the High Court held that the parties were agreed on not to charge interest as
per the conditions laid down in MOU, than the AO cannot compel them to do so. It is only the
assessee who knows the commercial and business relations and situation thereof and the department is
not supposed to interfere. (AY. 1992-93 to 1994-95)

CIT .v. Sahara India Mutual Benefit Co. Ltd. (2014) 220 Taxman 16 (All.)(HC)

S. 5 : Scope of total income —Method of accounting-Incentives-After expiry of accounting
period- Cannot be brought to tax. [S.145]

The assessee-firm was engaged in the business of reselling of the electrical goods.Tribunal held that
sales performance based incentives received by assessee from its suppliers after expiry of relevant
accounting year could not be brought to tax in assessment year in question even though assessee was
following mercantile system of accounting .(ITA Nos. 1301 (Mum.) of 2011 & 1896 & 7266 (Mum.)
of 2012 dt. 30-06-2014)(AYs. 2007-08, 2008-09 & 2009-10)

Dy.CIT .v. Vijay Sales (2014) 33 ITR 546 / 52 taxmann.com 310 / (2015) 67 SOT 99
(Mum.)(Trib.)

S. 5 : Scope of total income-Method of accounting-TDS credit-Real income has materialized,
has to be examined in context of commercial and business realities of situation in which assessee
is placed and not with reference to system of accounting.[S. 145,199]

Assessee-individual was working as consulting engineer and commission agent/dealer in air-
conditioning. During assessment proceeding, AO observed that in balance sheet certain amount was
shown under heading 'contingent Income'. AO further observed that credit for TDS for said income
had been claimed though receipt was not offered for taxation and, therefore, he treated said amount as
income for current assessment year. It was found that commission earned from Dealer had been
offered for taxation on basis of completion of service and installation contract in respective year and
this method had been consistently followed year to year by assesse. This method was also seen in
consonance with accounting method AS-9 in respect of service contract and installation fee which
states that revenue be recognized only when equipment is installed and accepted by customer. Since
work related to installation and erection of equipment had been completed in subsequent assessment
years, accrual of income happened only in subsequent years and, when assessee got an enforceable
right to receive same. In view of above, addition made by AO was rightly deleted by CIT (A).(AY.
2009-10)

AddL.CIT .v. Vinay V. Kulkarni (2014) 64 SOT 131/ 46 taxmann.com 370 (Pune)(Trib.)

S. 5 : Scope of total income-Income-Accrual-Interest on grants-Short term deposit in bank-
interest earned on short-term deposits could not be said to have accrued as income to assessee.
Assessee-company was a Special Purpose Vehicle created for purpose of implementing projects
funded under Industrial Infrastructure Upgradation Scheme by Department of Industrial Policy and
Promotion. During year it received grant from Central Government and kept amount in short-term
deposits in bank, as same was not immediately utilized. It earned interest income on such deposits and
claimed that interest income had overriding charge on it and hence could not be treated as its income .
Central Government had given a clear instruction that interest on short-term deposits either had to be
refunded back to Government or to be adjusted against future grants to be released for implementing
project. In view of aforesaid instruction interest earned on short-term deposits could not be said to
have accrued as income to assessee. Matter remanded. (AY. 2007-08 and 2008-09)

Hyderabad Pharma Infrastructure & Technologies Ltd. .v. AddI.DIT (2014) 64 SOT 179 / 45
taxmann.com 339 (Hyd.)(Trib.)
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S. 5 : Scope of total income —Income-Accrual-2 percent grant towards administrative purposes-
Matter remanded.

Assessee-company was a Special Purpose Vehicle conceived by Department of Industrial Policy and
Promotion [DIPP].During a meeting held on 9-12-2004, DIPP pointed out that 2 per cent of amount
calculated from central grant shall be made available for incurring administrative expenses by
assessee. CIT(A) treated 2 per cent of grant towards administrative expenses as income of assessee.
Tribunal held that before treating 2 per cent of grant to be income of assessee had to factually
ascertain whether such grant had actually been sanctioned to assessee. Matter remanded. (AYs. 2007-
08 and 2008-09)

Hyderabad Pharma Infrastructure & Technologies Ltd. .v. Addl. DIT (2014) 64 SOT 179 / 45
taxmann.com 339 (Hyd.)(Trib.)

S. 5: Scope of total income — Accrual-Real income-Development agreement - Consideration was
not determinable with reasonable certainty, postponing recognition of income was held to be
justified.[S.145]

AO treated development agreement as a transaction giving rise to accrued income of sale of future
property. Tribunal held that neither possession of property had been given to ultimate buyer, nor
assessee had received any substantial consideration. Agreement entered into by assessee herein was
only for sale of piece of property and sale would take place only after completion of construction and
after assessee's share of property was identified. when consideration was not determinable with
reasonable certainty, assessee was justified in postponing recognition of income and it was
appropriate to recognize income only when it was reasonably certain that ultimate realization was
possible. (AY. 2008-09)

Dy.CIT .v. S.P. Real Estate Developers (P.) Ltd. (2014) 149 ITD 617 / 47 taxmann.com 281
(Hyd.)(Trib.)

S.5: Scope of total income-Accrual-Fees received from students for entire course in one year
should be apportioned proportionately for each year-Matter remitted to AO for proper
guantification .

The Tribunal sent the matter back to Assessing Officer for proper quantification of the income on
accrual basis as the fees received for full course from a student in one assessment year should be
appropriated proportionately for each year under consideration during the course period.

JB Educational Society .v. ACIT (2014) 159 TTJ 236 (Hyd.)(Trib.)

Joginapally B.R.Education Society.v. ACIT(2014) 159 TTJ 236 (Hyd.)(Trib.)

S.5:Scope of total income-Accrual-Interest receivable on advances-Waiver of interest-No
evidence was produced-Income accrued.

Assessee brought nothing on record to show that interest chargeable by it on advance to C as per the
agreement was actually waived in the year under consideration. Such interest income had accrued to
assessee and was liable to tax. (AYs. 2002-03 to 2004-05)

ITO .v. Ricoh India Ltd (2014) 98 DTR 435(Mum.)(Trib.)

S.5:Scope of total income-Accrual- Service charges received in advanve from customers-Not
taxable in the year of receipt.

Assessee is in the business of transmitting the bulk MS data.Assessee received advances from its
customers and whenever services are provided by the assesse it adjusts the advances received from the
customers and recognizes the income in the year in which the services are rendered. AO taxed the
entire advances.Court held that assesse having maintined its books of account on accrual basis |,
service chrges received in advance for the services to be rendered in future years are not liable to be
taxed in the year of receipt.Appeal of revenue was dismissed .(AY. 2009-10)

DCIT .v. Velti India (P.) Ltd. (2014) 43 taxmann.com 425/105 DTR 213/163 TTJ 691
(Chennai)(Trib.)
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S. 6(1) : Residence in India - Individual —Forced stay-force majeure-Reading down-
Impossibility of performance-Due to untenable impounding of passport were to be excluded
while computing days of his stay in India.

According to assessee, his stay in India during the years under consideration had exceeded 182 days
because of reasons beyond his control as his passport was illegally impounded by the Govt. agencies
and he was unable to travel from India. The CIT (A), however, confirmed the order of AO on this
issue and held him to be a resident as per literal meaning of the provisions. He, however, partly
deleted the additions made by the AO on merits.

The Tribunal held that the assessee's over stay in India was neither attributable to his volition nor free
will and was a result of untenable actions of impounding his passport by executive orders which were
quashed by the highest court. In these circumstances, the literal meaning of the provisions leads to a
manifest absurdity in as much as by untenable actions of executive, a tax payer is exposed to the peril
of loosing his valuable right under taxation law, i.e., retaining his NRI status.

In the entire episode no fault can be attributed to assessee who has shown active diligence in
defending his legal rights. The legislature cannot have enacted this provision with an intention to
forfeit the NRI status by unlawfully compelling the assessee not to leave India even if he has found
not to have violated the alleged law. In the given facts and circumstances, the strict and literal
interpretation applied by lower authorities to the provisions leads to manifest absurdity resulting in a
meaning which cannot be intended by the legislature. The legislature in its wisdom might not have
envisaged such a situation wherein a person is forced to become a resident due to wrongful restraint of
subject in absence of eligibility to travel outside India. Therefore, assessee's case becomes fit where
doctrine of forced meajure may be applicable as it was impossible for the assessee to move out of
country and therefore doctrine of impossibility of performance is also applicable. This is a fit case
where strict legal reading of the provisions regarding residence in India should not be applied. An
interpretation or construction should be applied which results in harmonious meaning, equity rather
than injustice. Thus, application of rule of interpretation of 'reading down' and 'harmonious
construction' automatically take care of assessee's arguments on doctrines of impossibility of
performance and ‘force majeure’. In view of the above facts and circumstances it is held that for
calculation of stay in India for these years the same should be calculated after exclusion of days of
wrongful impounding of passport which constitutes forced stay in India. Consequently assessee's
residential status is held to be as 'non resident’. In view of above, impugned addition is set aside and
matter is remanded back to AO to examine the taxability of amount in question keeping the NRI
status in mind and after affording a reasonable opportunity. (AYs. 2007-08, 2008-09)

Suresh Nanda .v. ACIT (2014) 64 SOT 121 (URO) / 31 ITR 620 / 45 taxmann.com 269
(Delhi)(Trib.)

S. 6(1) : Residence in India —Individual-Not-resident in India-Professional-self employment like
business or profession stays in India less than 182 days considered as non-resident-Receipts
from outside India is not taxable.[OECD Model tax convention, Art. 17]

Assessee, a world known professional golfer, pursued vocation of sportsman. During current and
earlier years, he participated in gold tournament in various countries and remained outside India for
considerable period in these years. Assessee being a professional golfer is a self employed
professional, and requirement for being treated as resident of India his stay of 182 days in India in
previous year as per Explanation (a) to section 6(1)(c).Since assessee had stayed in India less than
182 days, he was not resident of India for assessment purpose, hence, receipt from his outside
employment was held to be not taxable. (AY. 2009-10)

ACIT .v. Jyotinder Singh Randhawa (2014) 64 SOT 323/ 46 taxmann.com 10 (Delhi)(Trib.)

S. 6(1) : Residence in India-Individual-Stay less than 182 years in India-Employed prior to
leaving India should not effect his residential status- Salary income of assessee accrued or arose
during employment in China was not taxable in India. [5]

Assessee contended that he was working in Whirlpool, China and salaryaccrued and arose in China
only and that he was non-resident during the relevant financial year. Therefore, he was not liable to be
taxed in India. Tribunal held that the assessee was not resident during the relevant period as he has left
India for the purpose of employment outside India. His stay during the relevant financial year was less
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than 182 days in India. Therefore, his status was non-resident during the relevant financial year. He
was already employed in Whirlpool India prior to the leaving India for working with Whirlpool China
shall not effect the residential status of the assessee. Held, all this fact clearly shows that salary
income of the assessee accrued and arose during the employment in China is not taxable in India.
Where status of assessee was a non-resident, fact that assessee was already employed before leaving
India should not effect his residential status.(AY.2006-07)

ACIT .v. Raj Jain(2014) 146 ITD 651 / (2013) 38 taxmann.com 133 (Delhi)(Trib.)

S.6(1) : Residence in India—Non-resident-Individual-Period of stay-Resident and receipts
taxable.

Assessee, an Indian citizen, employed outside India returned to India in financial year 2010-11 after
resigning employment. His total stay in India in preceding four years was more than 365 days and
total stay in India for financial year 2010-11 was 119 days. Held, he is resident in FY 2010-11 and
receipts taxable. (AY. 2011-12)

SmitaAnand (Mrs.) In re (2014) 362 ITR 38 /97 DTR 389 (AAR)

S.9(1)(i): Income deemed to accrue or arise in India-Business connection — Procurement fees-
Deduction at source-Substantial question of law-Matter remanded back to High Court to decide
the issue by taking in to consideration of section 26A. [S.9(1)(vii), 40(a)(ia), 260A]

The court observed that the High Court merely quoted the decision of the Tribunal in extensor in its
judgment without deciding the substantial questions of law raised by the Revenue as to whether the
Tribunal erred in holding that the procurement fees received by the assesse is taxable under section
9(1)(i) or 9(1)(vii) and deleting the disallowances under section 40(a) (i) . Apex Court set aside the
matter to High Court and decide the questions of law keeping in to consideration of the provisions of
section 260A.

DIT(IT) .v. Black & Veatch (1) (P) Ltd. (2014) 101 DTR 289/222 Taxman 1/267 CTR 183 (SC)
Editorial: Judgment of Bombay High Court in ITA no 927 of 2010 dt 17-01-2011 was set aside.

S.9(1)(i) : Income deemed to accrue or arise in India- Permanent establishment-DTAA-India-
USA;[S. 90, Art. 5]

High court held that word ‘used’ as specified in article 5 of Indo “-USA DTAA clarifies usage of an
installation or structure for exploration of natural resources and if it was so used for aperiod of 120
days in 12 months , only then it could be considered as PE in India and not merely on being ready for
use .

DIT(IT) v. R& B Offshore Ltd. (2014) 223 Taxman 266/ 271 CTR 111 (Uttarakhand)(HC)
Editorial : Revenue sought leave to withdraw special leave petition to file review petition before
High Court.Permission to withdraw the Special Leave petition was granted . SLP nos 14430 ,
14702&14861 of 2014 dt 12-09-2014 ( 2014) 227 Taxman 367 (SC)

S. 9(1)(i) : Income deemed to accrue or arise in India-Business connection-Determination of
guantum of income attributable to India in case of assessee followed by High Court in earlier
years-In absence of new data and facts on issue of profits attributable to India operations-
Tribunal not justified in remitting matter to Assessing Officer by adopting globalisation and
commercial test.

The assessee, a company incorporated in the Netherlands, was engaged in the business of providing
electronic distribution services to the travel industry through computerised reservation system. It
appointed an exclusive distributor in India under an agreement. For determination of quantum of
income attributable to India in case of assessee followed by High Court in earlier years. Tribunal set
aside the matter to the AO to determine the income by adopting globalisation and commercial test.
On appeal the Court held that in absence of new data and facts on issue of profits attributable to India
operations-, Tribunal was not justified in remitting matter to AO by adopting globalisation and
commercial test. (AYs. 2003-2004 to 2006-2007)

Galileo Nederland BV .v. ADIT (IT) (2014) 367 ITR 319/271 CTR 568/ 51 taxmann.com 419/
(2015) 228 Taxman 81 (Delhi)(HC)
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S. 9(1)(I) : Income deemed to accrue or arise in India-Business connection-Liaison office-
Promoting sales-Taxable in India on business income-DTAA-India-USA-Matter
remanded.[Art.5(3)(e), 7]

The assessee, a company incorporated in the USA, the assessee claimed that it was maintaining a
liaison office and the receipts were on account of a remittance of expenses incurred. The assessee
stated that the expenses included the salary of its consultants and the chief representative officer. The
assessee disclosed that besides the fixed remuneration, it had a sales incentive plan under which the
employees were entitled to receive up to 25 per cent. of their annual remuneration as an incentive.
When called upon to disclose the details of the targets which were fixed and the payments under the
sales incentive plan, the assessee submitted that during the assessment year no incentive had been
paid. The AO recorded the statement of the chief representative officer of the assessee and came to
the conclusion that the activities of the assessee were not restricted only to providing a channel of
communication between the buyers of the products sold by the parent company but the activities were
extended to searching for prospective buyers, providing required information and persuading them of
the worth of the brand of the assessee in the US, which was, in turn, a subsidiary of a Swedish
company. The Assessing Officer held that the activities of the assessee involved marketing activities
in India and that the assessee was, in fact, carrying on business activities. On this basis, the income of
the assessee was computed at Rs. 24.86 lakhs, comprising the receipts of Rs. 63.72 lakhs less the
expenses of Rs. 38.86 lakhs, which was taken as the profit from business activities carried on in India.
CIT(A) and Tribunal confirmed the order of AO. On appeal the Court held that; Liaison office
maintained by the assesse was for promoting sales of goods of assessee through its employees. Sales
incentive for achieving sales target. Performance of employees judged by orders secured hence the
Liaison office's activity not of a preliminary or preparatory nature therefore exclusionary clause in
Agreement not applicable Income is taxable in India on business income. The AO did not apply his
mind to the crucial requirement which defines the extent of taxability. The AO was directed fora
fresh determination of the extent of the taxable income having regard to the provisions of article 7 of
the DTAA. (AY. 2003-2004)

Brown and Sharpe Inc. .v. CIT (2014) 369 ITR 704/51 taxman.com 327 (All.)(HC)

S.9(1)(i):Income deemed to accrue or arise in India - Business connection - In absence of

any material on record amount received for performing activities outside India cannot be
brought to taxed in India through PE-DTAA-India-Korea.[Art. 5, 7]

The assessee, a Korea based company, entered into a contract with O.N.G.C. and L&T as consortium
partners.The assessee's received certain amount under said contract a part of which was attributable to
activities carried out within India. The AO found that in addition to the sum of money shown to have
been received, assessee had received some other amount under the contract which were in respect of
outside India activities and held that 25% of the revenues so received allegedly for outside India
activities would be taxed in India. The tribunal upheld the order of AO.

The High Court observed that the assessee has a tax identity in India and a tax identity outside India
and, accordingly, its tax liability in India is required to be apportioned and in terms of Article 7(1), of
DTAA assessee will acquire its tax identity in India only when it carries on business in India through
a permanent establishment situate in India. Accordingly, allowing the appeal of the assessee, the High
Court held that neither the AO or the Tribunal had made any effort to bring on record any evidence to
tax 25% of the gross receipt is attributable to the said business (AY. 2007-2008)

Samsung Heavy Industries Co. Ltd. v. DIT (IT) & Anr. (2014) 221 Taxman 315/ 265 CTR 109
(Uttarakhand)(HC)

S. 9(1)(i) : Income deemed to accrue or arise in India-Business connection-No question of law
arose from Tribunal's order remitting matter back to AO to ascertain truth of assessee's
assertion.

The assessee had only an assembly project in India for a period less than 9 months and claimed before
the Tribunal that its income was not taxable in India. The Tribunal remitted the matter back to the AO
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for the purpose of ascertaining, whether, in fact, such assertion on the part of the assessee is true or
not.

On appeal by the department, the High Court found that no question of law requiring determination of
this Court arose, except for clarifying that, in the event, it is held that the assessee had a permanent
establishment during the relevant assessment year in India, the Assessing Authority would be entitled
to take such recourse to law as is permissible against such an assessee under the Act.

ADIT .v. GIL Mauritius Holdings Ltd. (2014) 221 Taxman 107 (Mag.) (Uttarakhand)(HC)

S. 9(1)(i) : Income deemed to accrue or arise in India - Business connection -DTAA would apply
when a recipient of interest does not have a PE in a country where he has received interest-
DTAA-India —France [Art 12]

The assessee, a French company, having a PE in India, earned interest on refund of income tax in
India. The issue that arose before the High Court was whether the same is covered by sub-articles (1)
and (2) of article 12 of India-France DTAA. The High Court held that a plain reading of these
provisions make it absolutely clear that Sub-Articles (1) & (2) apply inter alia when the recipient of
interest does not have a PE in the country, where he has received interest. There is no dispute that the
respondent assessee had a permanent place of business in India and, accordingly, the interest earned in
India on the refund of income tax is not covered by Sub-Articles (1) & (2) of Article 12 of the said
Treaty.

DIT .v. Pride Foramer SAS (2014) 221 Taxman 305 /103 DTR 275 /268 CTR 467
/(Uttarakhand)(HC)

S.9(1)(i):Income deemed to accrue or arise in India- Business connection- AOP--Fees for
technical services off-shore supply & services.[S.2(31)(v),(9(1)(vii)]

Merely because a project is a turnkey project would not necessarily imply that for the purposes of
taxability, the entire contract be considered as an integrated one. Where the equipment and material is
manufactured and procured outside India, the income attributable to the supply thereof could only be
brought to tax if it is found that the said income therefrom arises through or from a business
connection in India. It cannot be concluded that the Contract provides a “business connection” in
India and accordingly, the Offshore Supplies cannot be brought to tax under the Act.

In order to fall outside the scope of Section 9(1)(vii) of the Act, the link between the supply of
equipment and services must be so strong and interlinked that the services in question are not capable
of being considered as services on a standalone basis and are therefore subsumed as a part of the
supplies. In view of the Explanation to Section 9(2) as substituted by Finance Act 2010 with
retrospective effect from 01.06.1976, the decision of the Supreme Court in Ishikawajima-Harima
Heavy Industries, in so far as it holds that in order to tax fees for technical services under the Act the
services must be rendered in India, is no longer applicable. Therefore, in the event the services in
question are not considered as an integral and inextricable part of equipment and material supplied, it
would be necessary to examine whether any relief in respect of such income would be available to the
assessee by virtue of the DTAA between Germany and Indig;

(f) The AAR exercises judicial power and necessarily has to follow the principle of law already
accepted by it. This is also a necessary facet of Article 14 of the Constitution of India. The equal
protection clause in the Constitution would necessarily imply that the judicial authorities interpreting
the law must also follow a consistent view. Thus, in the event the Authority was of the opinion that
the earlier view was erroneous, it was incumbent upon the Authority to refer the matter to a larger
bench. In the present case, the Authority has sought to distinguish its earlier decision in the case of
Hyundai Rotem, without pointing out any material dissimilarity in facts which would render the
earlier decision inapplicable. We are also unable to find any material dissimilarity in facts that would
warrant such a conclusion.

Linde A. G. v. DDIT (Delhi)(HC).www.itatonline.org
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S.9(1)(i): Income deemed to accrue or arise in India - Business connection-
PermanentEstablishment-DTAA-India-USA.[S.90,Art.5]

Re. Whether a subsidiary can be a Permanent Establishment: While under Article 5(6), a holding or a
subsidiary company by themselves would not become PE of each other, a subsidiary can become a PE
of the holding company if it satisfies the requirements of Article 5. Accordingly, any premises
belonging to the subsidiary that is at the disposal of the parent (the “right-to-use test”) and that
constitutes a fixed place of business (the “location test” and the “duration test”) through which the
parent carries on its own business (the “business activity test”), gives rise to a PE of the parent under
Art. 5(2).

Re. Location or fixed place PE under Article 5(1) and (2) of DTAA: The word “permanent” refers to
some degree of permanency and not a mere transitory nature of the business in the other State. The
expression “fixed place of business” refers not only to physical location in the form of immovable
property or premises but in certain instances can mean machinery and equipment. The word “fixed”
refers to a distinct place with some or certain degree of permanence. The carrying on of “business”
should be “through” the fixed place of business.

Re. What constitutes a “Service PE” under Article 5(2)(1) of the DTAA: Article 5(2)(I) and (k) defines
what can be called service PE. Sub-clause (I) requires furnishing of services within the second
contracting State by a foreign enterprise through its employees or other personnel. But a PE is created
only if activities of that nature continue for a period or periods aggregating more than 90 days in 12
months period or under clause (ii) services are performed within that State for a related enterprise as
defined in Article 9 paragraph 1.

Re. Impact of Article 5(3) and its over-riding effect and consequences: Article 5 (3) contains a list of
negative activities which are deemed not to create PE. First and foremost, Article 5(1)/(2) should be
applicable but then if the activities fall within parameters of paragraph 3, PE is not created for
imposing tax in the second state. It does not follow that if activities are not covered in the negative or
exclusions set out in paragraph 3, a PE is established or deemed to be established under paragraphs 1
or 2 of Article 5;

Re. What is “Agency PE” under Article 5(4) and (5) of DTAA: A dependent agency is one which is
bound to follow instructions and is personally dependent on the enterprise he represents. Such
dependency must not be isolated or once in a while transaction but should be of comprehensive
nature.

The MAP procedure and agreement is no doubt relevant but cannot be determinative or the primary
basis to decide whether the assessee had PE in India. (ITA No. 735/2011, dt. 5/02/2014.)(AY. 2000-
01 to 2007-08)

CIT .v.eFunds IT Solution(2014) 99 DTR 257/266 CTR 1(Delhi)(HC)

DIT(IT) .v.eFunds Corporation & Ors. (2014) 99 DTR 257/266 CTR 1 (Delhi)(HC).

S. 9(1)(i): Income deemed to accrue or arise in India--Business connection -Sale of shares-
Cannot be assessed as capital gains- DTAA-India-France[ S. 45,90, Art, 14(6)]

Income earned by assessee, a French resident, from sale of shares of Indian companies, could not be
taxed under head 'capital gain' due to benefit conferred in terms of article 14(6) of India-France
DTAA. (AY. 2005-06)(( ITA No 2551(Mum) of 2008 dt. 12-09- 2014)

ITO .v. Vinay P. Karve (2014) 52 taxmann.com 24 / (2015) 152 ITD 58 (Mum.)(Trib.)

S. 9(1)(i): Income deemed to accrue or arise in India-Business connection -Shipping and air
transport-Operation of ships-Benefit of DTAA cannot be denied-India-Malaysia[Art .8]

The assessee was a company incorporated under the laws of Malaysia and was also a tax resident of
Malaysia, engaged in the business of shipping in international traffic and was also the owner of ships
either owned by it or taken on lease. The assessee had appointed an agent for booking of freights of
cargo for transportation from one destination to other in international traffic. The assessee sought for
double tax relief as per Article-8 of India-Malaysia DTAA.Para 2 of article 8 of DTAA categorically
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envisages that for the purpose of said article of DTAA profits from the operation of ships in the
international traffic means, profit derived by an enterprise from the transportation by sea of goods
carried on by the "owner" or "lessee" or "charterer" of ships. Thus, the profits from the "operation of
ships™ have been qualified by the words carried on by the "owner™" or "lessees” or "charterer”. This
meaning assigned to operation of ships in the India-Malaysia treaty is in contra-distinction with
OECD model convention, where the operation of ships has not been defined.

Therefore, where in case of assessee, a Malaysian Company, voyage between Indian port to hub port
through feeder vessel and from hub port to final destination port through mother vessel owned/leased
by assessee were inextricably linked, entire profits derived from transportation of goods was to be
treated as profits from operation of ships and, therefore, benefit of article 8 of DTAA, could not be
denied to assessee on part of freight received in respect of voyage by feeder vessels.(AYs. 2004-05
to 2007-08 & 2009-10)

MISC Berhad .v. ADIT (IT) (2014) 150 ITD 213/ 165 TTJ 185 (Mum)(Trib.)

S. 9(1)(i) : Income deemed to accrue or arise in India - Business connection- Contract executed
in India —Assessable as business income in India-DTAA-India-Mauritius [Art 5]

Assessee was a non-resident company registered in Mauritius. AO included income received from, an
Indian company, on contract/s executed in India, as business income. Assessee contended that it did
not have a permanent establishment in India so income qua said business with Indian Company,
though admittedly carried on by it, could not be brought to tax in India. Tribunal held that regular
interaction between parties requiring assessee's continued presence in India over indefinite contract
period was needed for implementation of project. Execution of project appeared to be a regular
business function, carried out in ordinary course, requiring little intervention by top management. A
fixed place of business, would not be confined to a place where top management of company was
located and branch of an enterprises may well be its PE; only profit attributable to same being liable
to be taxed in source State. It was for assessee to specify place/s from where they had functioned over
their continued stay in India. some place at disposal of assessee or its employees during entire period
of stay in India, was manifest and eminent and followed unmistakably from work nature/profile and
modus operandi followed. In view of above facts it would be clear that assessee had a PE in India
during relevant years . Order of AO was up held. (AYs. 1997-98 and 1999-2000)

Renoir Consulting Ltd. .v. Dy. DIT (2014) 64 SOT 28 / 45 taxmann.com 112 (Mum.)(Trib.)

S. 9(2)(i) : Income deemed to accrue or arise in India - Business connection — Profit-Technical
fees-Cost recovered directly connected with shipping business —Receipts is not taxable in India-
DTAA-India-Denmark. [S.9(1)( vii), Art. 9, 13]

Assessee, a Danish company, was mainly engaged in business of operation of ships, chartering and
other related activities of shipping in international traffic. Assessee's shipping operations were carried
out in India by an agent namely MIPL Denmark DTAA, has to be construed broadly so as to include
not only activities directly connected with shipping operations but also to include income from
activities which facilitate or support such operation as well as any ancillary activities of assesse. AO
held that amount so received was taxable as royalty and fee for technical services under article 13 of
India. Tribunal held that cost recovered by assessee from its various agents including MIPL towards
usage of software was directly connected with its shipping operations and same had to be treated as
covered under article 9(1) of India - Denmark DTAA and, thus, receipt in question could not be taxed
in India. (AY. 2008-09)

Dy. CIT v. A. P. Moller Maersk (2014) 64 SOT 50/ 39 taxmann.com 39 (2013)(Mum.)(Trib.)

S. 9(1)(i) : Income deemed to accrue or arise in India - Business connection —-Malaysian branch-
DTAA-India- Malaysia [ Art.5]

Following order passed by assessee's own case relating to earlier assessment years, it was to be
concluded that Malaysian branch of assessee was having permanent establishment in Malaysia and,
thus, income arising therefrom was not taxable in India, in view of DTAA between India and
Malaysia. (AY. 2006-07, 2008-09, 2009-10)

ACIT .v. Sivagami Holdings (P.) Ltd. (2014) 64 SOT 75/ 42 taxmann.com 418 (Chennai)(Trib.)
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S. 9(1)(i) : Income deemed to accrue or arise in India - Business connection — Support services-
Not taxable in India-DTAA-India- German. [Art.7]

Assessee German company was engaged in business of designing, manufacturing and marketing of
passive electronic components. It had two subsidiaries in India. Assessee provided support services to
these subsidiaries to which assessee was providing support services in field of product marketing,
sales and information. Reasoning given by Tribunal in assessee's own case in Asstt. CIT v. EPCOS
AG, Germany [2009] 28 SOT 412 (Pune), it was held that, where assessee did not have any PE in
India, much less a PE to which subject royalties and fees for technical services could be attributed;
and that in terms of India-German DTAA, India did not have right to tax these receipts as business
profit under article 7. In light of finding, that no revenue earned by assessee could be said to be
attributable to PE, even if one was to come to conclusion that a PE existed, no taxability could arise
under article 7. (AY. 2008-09)

EPCOS AG v. Dy. DIT (2014) 64 SOT 257 / 43 taxmann.com 65 (Pune)(Trib.)

S. 9(1)(i) : Income deemed to accrue or arise in India - Business connection-Shipping business-
Merely managing affairs of said companies on remuneration basis-Cannot be held to be
shipping income—Not taxable-DTAA-India-Denmark [Art. 9]

Assessee was a partnership firm existing under laws of Denmark. Assessee was appointed as
managing agent by two Danish companies. Activities of those companies were shipping operations in
international traffic at global level and effective place of management was in Denmark. Assessee firm
had been filing return of income on behalf of Danish companies wherein benefit of non- taxation was
claimed in respect of shipping income under article 9 of India - Denmark DTAA. AO held that
shipping income was liable to tax in India in hands of assessee. Tribunal held that the entire
infrastructure including vessels deployed in international traffic belonged to two Danish companies,
and assessee-firm was merely managing affairs of said companies on remuneration basis. Even
otherwise, assessee firm was separate and distinct from two Danish companies and any income
accruing on account of shipping operations did not belong to assessee, but to those two companies
only .In view of above, AO was not justified in holding that shipping income in question was taxable
in hands of assessee-firm.(AY. 1997-98 to 2003-04)

Dy. DIT .v. A. P. Moller(2013)158 TTJ 537/39 taxmann.com 27 (2014) 64 SOT 147 (URO)
(Mum.)(Trib.)

S. 9(1)(i) : Income deemed to accrue or arise in India - Business connection —Charge of fees-
Shared contract-Not taxable as fees for technical services or royalty. [S.9(1)(v), 9(1)(vi)]
Assessee-firm, a resident of Denmark, was managing shipping business of two Danish companies in
international traffic at global level. For rendering said services, assessee-firm was entitled to charge
fee which was calculated on basis of Gross Registered Tonnage (GRT) of ships per annum. In course
of assessment, AO held that management fees received/receivable by assessee from two Danish
companies was chargeable to tax in India. since payment had been made from one non-resident to
another non-resident in connection with entire global business in Denmark, such a payment could not
be taxed in India either as fees for technical services or as royalty, addition was deleted. Similarly
where assessee-firm shared cost of Global Online System and software developed by Danish
companies to be used in their international shipping business, payment so made to non-resident
companies could not be taxed in India as fees for technical services or royalty (AY. 1997-98 to 2003-
04)

Dy. DIT .v. A. P. Moller (2013)158 TTJ 537 / 39 taxmann.com 27 (2014) 64 SOT 147 (URO)
(Mum.)(Trib.)

S. 9(2)(i) : Income deemed to accrue or arise in India - Business connection - Liaison Office in
India-Income of Liaison Office attributable to business activities would be taxable in India-
Amount received by Liaison Office over and above expenses incurred by it, was also to be
treated as its income taxable in India.

Assessee US-company started a Liaison Office in India and was registered with Registrar of
Companies for carrying on business in India, for which permission of the RBI was taken. Liaison
Office apart from having Chief Representative Officer and other staff, was also having a Technical
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Expert. Employees of assessee-company were promoting sale of goods of assessee-company as per
service conditions. There was a sales incentive plan by which employees were provided incentive for
achieving sales target and performance of employees was being judged by orders secured by Liaison
Office of assessee-company . The AO as well as the CIT(A) held that since Liaison office was
promoting sales of assessee's product, income attributable to Liaison Office in India activities was
taxable in India. On appeal, the assessee-company contended that Liaison Office was not taxable in
India as it had not rendered any services for procurement of order or sale of its products and it had not
earned any income in Indian and was only receiving reimbursement of expenditure from Head Office.
Tribunal held that various activities clearly established that Liaison Office of assessee was
promoting sales of assessee-company in India. Income of Liaison Office attributable to these activities
would be taxable in India. Amount received by Liaison Office over and above expenses incurred by
it, was also to be treated as its income taxable in India. (AY. 2003-04 to 2005-06)

Brown & Sharpe Inc. .v. ACIT (2014) 64 SOT 126 (URO) / 160 TTJ 1/ 41 taxmann.com 345
(Delhi)(Trib.)

S. 9(1)(i) : Income deemed to accrue or arise in India - Business connection- Cost for setting up
global telecommunication facility Not assessable as royalty or fees for technical services-DTAA-
India-Denmark. [S.9(1)( vi), 9(1)(vii), Art 13]

Assessee maintained a global telecommunication facility capable of supporting communication
facility between itself and its agents in various countries on a combination of mainframe and non-
mainframe servers located at Denmark. Cost for setting up global telecommunication facility was
shared between assessee and its agents. AO made addition treating the amount received by assessee
towards shared IT Global Portfolio Tracking System from its agents by treating same as fees for
technical services. Tribunal had deleted a similar addition made by AO in earlier year and following
earlier year addition of the same was deleted. (AY. 2003-04)

ADIT v. Aktieselskabet Dampskibsselskabet Svendborg (2014)

64 SOT 181 (URO) / 47 taxmann.com 187(Mum.)(Trib.)

S.9(1)(i) : Income deemed to accrue or arise in India - Business connection —Royalty- Fees for
technical services-Benefit of lower rate of tax under article 13(2) of India-UK DTAA was
available because beneficial owner of royalty being JCBE, was also a resident of UK - DTAA-
India-UK. [S.9(1)(vi), 9(1)(vii), 90(2), 115A(1)(b), 195A, Art.5(2)(K), 7, 13]

Assessee company was incorporated and was tax resident of UK. There was another group company
namely JCBE, which was also incorporated under laws of UK. JCBE entered into an agreement with
Indian group company, namely JCBI, to license know-how and related technical documents
consisting of all drawings and designs with an exclusive right to manufacture and market Excavator
Loader in territory of India. In terms of agreement, JCBE seconded its employees to JCBI on
assignment basis. Subsequently, JCBE entered into sub-license agreement with assessee whereby
license was to be commercially exploited by JCBI as was done earlier, but royalty for such user was
to be paid by JCBI to assessee, who in turn was to pass on 99.5 per cent of same to JCBE. AO opined
that employees of JCBE as seconded to JCBI constituted a service PE of assessee as they were
covered under expression 'or other personnel’ in Article 5(2)(k) of India-UK DTAA. Since seconded
employees furnished services including managerial services for a period of more than 90 days during
relevant assessment year, AO rightly concluded that service PE of assessee was established in India,
in such a situation, amount paid to employees of JCBE sent to India on deputation on assignment
basis was covered within para 6 of article 13 of India-UK DTAA and, thus, same was chargeable to
tax under article 7 of India-UK DTAA, however, fees for services rendered by employees of JCBE
falling in second category doing stewardship activities and inspection and testing only, did not fall in
para 6 of article 13 and, was, thus, chargeable to tax as per para 2 of article 13 of India-UK DTAA.
Finally, even though while accepting revenue's stand that assessee, a resident of UK was not a
beneficial owner, still benefit of lower rate of tax under article 13(2) of India-UK DTAA was
available to it because beneficial owner of royalty being JCBE, was also a resident of UK. Partly in
favour of assessee. (AY. 2008-09)

JC Bamford Investments Rocester .v. DDIT (2014) 64 SOT 311/ 33 ITR 493 /150 ITD 209/ 164
TTJ 433/ 47 taxmann.com 283 (Delhi)(Trib.)
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S. 9(1)(i):Income deemed to accrue or arise in India - Business connection -Expenses incurred in
India attributable to business carried on in India through PE, had to be allowed subject to
limitations provided in Act-DTAA —India-USA). [Art.7]

Expenses incurred by assessee in India Attributable to business carried on in India through Permanent
establishment was held to be allowable, subject to limitations provided in the Act.(AY.1997-98)

Bank of America .v.Jt. CIT (2014) 149 ITD 145/ 41 taxmann.com 9 (Mum.)(Trib.)

S. 9(1)(i) : Income deemed to accrue or arise in India-Business connection-Interest paid to its
Singapore branch-Held to be allowable-DTAA-India- USA.[Art.7]

Indian branch of assessee's bank borrowed funds from Head Office/overseas branches on which
assessee paid interest to its Singapore branch and claimed same as deduction in computation of
income. Interest paid to the overseas branch head office is an allowable deduction by virtue of
provisions of DTAA and at the same time the said interest paid by the India PE is not chargeable to
tax under the provisions of IT Act being income to self. Interest paid to overseas head office branch
was to be allowed as deduction. (AY.1997 - 98)

Bank of America .v. Jt. CIT (2014) 149 ITD 145/ 41 taxmann.com 9 (Mum.)(Trib.)

S.9(1)(i):Income deemed to accrue or arise in India-Business connection-Royalty-Contract for
supply of equipment which included hardware and software both, entire income from supply of
equipment was to be assessed as business income arising from assessee's business connection/PE
in India-DTAA-India-China. [S.9(1)(vii), Art. 5,7,12]

Assessee  Company incorporated in China and was engaged in business of supplying
telecommunications network equipment. Assessee had its branch office in India, In respect of supply
of hardware, AO estimated operating profit and then attributed 20 per cent towards PE in India. In
respect of software portion, he treated receipt from software as income from royalty and held that
same was to be charged to tax at rate of 10 per cent. The ITAT held that if there was only one contract
for supply of equipment which included hardware and software both, entire income from supply of
equipment was to be assessed as business income arising from assessee's business connection/PE in
India. (AYs. 2005-06 to 2008-09)

Huawei Technologies Co. Ltd. .v. ACIT (2014) 149 ITD 323/ 44 taxmann.com 296 (Delhi)(Trib.)

S. 9(1)(i) : Income deemed to accrue or arise in India-Shipping business-Amount received by
shipping company for providing cargo tracking service to its customers would not be taxed as
fees for technical services-DTAA-India-Denmark. [S.9(1)(vii),44B, 90, Art. 9]

Assessee was doing shipping business on global basis and to keep track of ships/vessels and its cargo,
it provided tracking service to its customers, whose cargo assessee was handling.The payment
received is nothing but a payment by way of reimbursement of the cost for providing a particular
facility. the business of shipping and not in the business of providing any technical service. the
payment was for fee for technical services, there has been use of sophisticated equipments, due to
improved technology does not mean that the Assessee is providing technical services. The Assessee as
well as its agents are the beneficiaries of such improved technology. The Assessee is not the owner of
any technology to provide them for a fee to prospective user. They are themselves consumers of the
technology". such payments received from assessee's agents were not in nature of Fees for technical
services, but reimbursements, not amounting to generation of income. (AYs. 2006-07 & 2007-08)
A.P. Moller Maersk v. Dy.DIT (2014) 149 ITD 434 / (2013) 38 taxmann.com 346 (Mum.)(Trib.)

S. 9(2)(i):Income deemed to accrue or arise in India-Business connection-As the work done by
the branch in India required high technical and managerial skill, it is not preparatory and
auxiliary work of a back office but constitutes a permanent establishment (ii) Attribution of
profits under Rule 10B(2) on the basis of the H.O's profits in the absence of data on
uncontrolled transactions is proper, (iii) As risks were shared by the H.O. and the PE, 50% of
the profits determined as per rule 10 are attributable to operations carried out by the PE in
India-DTAA-India-USA. [Art. 5(2), 7]
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(i) The benefit of the ratio of first part of Morgan Stanley and Co. Inc. (2007) 292 ITR 416 (SC) is not
available for the assessee as on careful examination of activities and modus operandi of the assessee,
we have reached to a conclusion that the important work assigned to Indian branch office was
preparation of drawing, designs and doing structural calculations which require high technical and
managerial skill, therefore, this important facet of the Indian Brach cannot be said to be a preparatory
and auxiliary work of a back office but at the same time, we note that the US office minimise their
cost of services and other expenses by assigning and appointing highly technical and materially
skilled professional to discharge main function of US Head office in India at low cost. The Apex
Court in Morgan Stanley (supra) in ‘para 15° held that even employees which are highly experienced
in their specialized fields lends their expertise to Indian entity in that that sense there is a service PE
under Article 5(2)(1) of Indo-US DTAA. Consequently, the assessee is a PE in India as per provisions
of Article 5(2)(b) and (c) of Indo-US DTAA;

(if) Coming to the issue of attribution of profits to PE in India, the transfer pricing analysis report
shows that the assessee itself has adopted the mark up to the cost at 1.83% and at the same time, the
AO found that the net profit earned by the Head Office of the assessee in US tax return was 8.5%
which was based on sales. The revenue authorities have observed that the assessee has not submitted
record of uncontrolled transactions and the record of analysis, how the uncontrolled transactions are
comparable to the case of the assessee as per requirement of Rule 10B(2) of the Income Tax Rules,
1962. In this situation, the AO was right in adopting the profit of 8.5% for AY 2003-04 and 10.6% for
AY 2004-05 to calculate attributable profit;

(iii) ~ The AO has not brought out any fact or material into existence that the risk of marketing and
quality control activity have taken place and all developmental activities have taken place in India. In
this situation, it cannot be said that risk is involved exclusively either on the Head office or on the PE
branch office in India. Obviously, from stage of discussion and obtaining the contract till its final
marketing to the respective client have been undertaken by the US Head office but at the same time
this fact cannot be ignored that the PE branch office in India contributed towards all development
activities at the cheaper cost of service and human resources in comparison to USA, therefore, we are
of the view that for earning higher profit in comparison to USA, comparable companies as adopted in
transfer pricing study, the US Head office earned higher profit due to low cost of services and human
input by Indian PE. At the same time, although we note that the risk factor was also borne by the
Indian PE branch, we also note this fact that certain risk in regard to capital investment, bad debts and
other legal obligations were borne by the US Head office, therefore, the AO rightly adopted the global
profit of the US Head office for benchmarking the percentage of profit and the AO attributed 100%
profit to the Indian PE. The CIT(A) has taken into account this very fact that the Indian branch takes
some risk as the important drawing and designing calculations are carried out by the Indian company
and impliedly other risks as stated above were taken by the US Head office and, therefore, in the
totality of these facts and circumstances, the CIT(A) was justified in holding that 50% of the profits
determined by the AO after applying rule 10 were to be attributable to the operations carried out by
the PE in India. ( ITA No. 1597/ Del/ 2009, A. Y. 2004-05, dt. 31.10.2014. )

Consulting Engineering Corporation v. JDIT (Delhi) (Trib.); www. itatonline.org

S. 9(1)(i) : Income Deemed to accrue or arise in India-Business connection-Commission foreign
agent- Not liable to deduct tax at source.[S. 40 (a) (ia), 195].

In the present case assessee exporter claimed deduction on commission paid to agents abroad who
were canvasing for assessee in overseas market. During the relevant assessment year when assessee
had affected payments to foreign agents, such payments were not income of non-residents eligible for
tax in India. The Tribunal held that subsequent circular allegedly withdrawing benefits given to
assessee, nor addition of explanation to section 9(2) through Finance Act, w.e.f. from 1-6-1976 would
have no effect on the taxability of such income earned by non-residents agents outside India during
relevant year in course of his business or profession carried out outside India.(AY. 2008-2009)

ACIT v. Capricorn Food products India Ltd. (2014) 61 SOT 176 (Chennai)(Trib.)

S. 9(1)(i) : Income deemed to accrue or arise in India - Business connection-Permanent
Establishment-Commission is taxable in India- DTAA-India-Finland [Art.5]
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Assessee Finland company executed a contract with Nhava Sheva Port Trust (NSPT) for supply of
tractors and trailers. It engaged an Indian company Usha Sales for rendering certain specific services
in India. Assessee paid an agreed commission to Usha Sales. Assessee had PE in India in form of
Usha Sales and that certain percentage of sale of trailers was also taxable in India. Assessee had not
been able to convince on fact that Usha Sales was not a PE of assessee and it was an independent
branch by itself. Indian company should be treated as a PE, and not as an agent of independent
status.(AY. 1989-90)

ADIT (IT). .v. Oy Sisu AB (2014) 146 ITD 572/ (2013) 38 taxmann.com 81 (Mum.)(Trib.)

S. 9(1)(i) : Income deemed to accrue or arise in India - Business connection- Permanent
Establishment-DTAA-India-USA. [S.90].

The Tribunal held that the agreement entered is an independent agreement on principal to principal
basis and held that there is no PE of the assessee company in India as there is neither any office in
India nor it has any business connection in India nor has carried out any business activities in India.
Assessee company is a standalone legal independent entity. As there is no PE, the question of
attribution of profits does not arise.

Addl. DIT . .v. Lucent Technologies GRL LLC (2014) 159 TTJ 589/ 29 ITR 132 (Mum.)(Trib.)
Dy. DIC . .v. Reliance Infocom Ltd. (2014) 159 TTJ 589 /29 ITR 132 (Mum.)(Trib.)

S.9(1)(i):Income deemed to accrue or arise in India—Business connection-Liaison office of
foreign company in India-Over and above the reimbursement of expenses-Taxable as
income.[S.5(2)]

In the employment contract between the assesee, a US company and its employees at liaison office,
there was a sales incentive plan whereby the employees were to be provided with the remuneration
based upon the achievement of the target for sale of goods of the assessee company in India. The
assessee company had also got itself registered with the ROC for carrying on business in India and
filed its return declaring loss under the head “Profits and gains of business or profession”. These
clearly established that the liaison office was promoting sales of the assessee company in India.
Therefore, the income attributable to the liaison office was taxable in India. Amount received by the
liaison office from the head office over and above the reimbursement of expenses was rightly treated
as income. (AY. 2003-04 to 2005-06)

Brown & Sharpe Inc .v. ACIT (2014) 98 DTR 405/64 SOT 126 (URO) (Delhi)(Trib.)

S.9(1)(i):Income deemed to accrue or arise in India - Business connection — Purchase of goods in
India through liaison office for exports-No income was derived in India.

Assessee, a Hong Kong company acted as buying agent for group companies. It established a liaison
office in India which acted as communication channel between the company and the manufacturers
for sourcing apparels from India. Liaison office’s activities were prior to purchase of goods by the
company and, therefore, Expln. 1(b) to s. 9(1)(i) was clearly applicable and no income was derived in
India. (AYs. 2003-04 to 2007-08)

Tesco International Sourcing Ltd .v. DDIT(IT) (2014) 98 DTR 33/62 SOT 41(Bang.)(Trib.)

S.9(1)(i): Income deemed to accrue or arise in India - Business connection-“composite”
contracts for supply of offshore & onshore supply & services under Act & DTAA-DTAA-India-
Korea.[S.5(2), 90,Art.7,12]

It is wide off the mark to categorize the present contract agreement as a composite one since all its
major four components are distinctly identifiable with separate consideration for each. There is a
separate mention of consideration for supply of equipments and for rendition of services. Simply
because the supply of equipment and the rendition of services is to one party and for a common
purpose, we are unable to find any logic in treating the entire amount as one composite payment
attributable commonly both to the supply of equipment and rendering of services, more so when there
is a specific identifiable amount relatable to these segments;
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Title to goods shall be considered to have passed outside India when delivery was made on high sea
and the payment was also received outside India. Merely because the risk passed in India, it cannot be
said that the sale took place in India. Therefore, no income can be said to have arisen in India;

In so far as the price for offshore supply of equipment simplicitor is concerned, profit from the same
cannot be charged to tax as the assessee is a non-resident and there is absence of territorial nexus of
such income with India.(AY.2008-09)

POSCO Engineering & Construction Co. Ltd. .v. ADIT(2014) 31 ITR 255/148 ITD 527/162 TTJ
689/102 DTR 257(Delhi)(Trib.)

S.9(1)(i): Income deemed to accrue or arise in India- Business connection-Permanent
establishment-Business profits-Force of Attraction (FOA)- Similar business activities carried on
by an enterprise of contracting State-Marketing and management services were provided
outside India-Income would not be taxable under Art 7.DTAA-India-USA DTAA. [Art.5,7]
Marketing and management services in question were rendered outside India and income of such
services cannot be said to have accrued or arisen to the assessee or deemed to have accrued or arisen
to assessee in India, the existence of service PE in India would not make it taxable under article 7 of
Indo-US DTAA.(AY.2007-08)

ADIT .v. WNS North America Inc (2014) 146 ITD 435/38 taxmann.com 321/30 ITR
346(Mum.)(Trib.).

S. 9(1)(i) : Income deemed to accrue or arise in India — Business connection- Profit on services
rendered by company - not taxable in India if non-resident company does not have PE in India-
DTAA-India-Singapore. [Art.7].

The applicant is a resident company engaged in the business of producing and distributing television
programmes. It mainly produces reality shows and has also ventured into soap operas. For one of its
productions, for the purpose of shooting the show outside India, the applicant engaged NAPL, a
Singapore based Company, to procure the services of one CPH as an executive producer for the show.
As per the terms of the agreement, NAPL was responsible for the overall production and also for
handling business issues. The agreement also provided that NAPL will provide specialized services to
aid in the production of programmes for which NAPL agreed to commission its representative to CPH
who was an executive producer. As per the agreement the applicant was to pay a total consideration of
US Dollar 49,000 to NAPL for their services for the show. The applicant sought advance ruling on
whether the payments made by the applicant to NAPL will be treated as business income, and since it
does not have a Permanent Establishment (PE) in India, whether the payments made by the Applicant
to NAPL would be chargeable to tax in India.

The Authority for Advance Ruling held that the Article 7 of the India-Singapore Tax Treaty provides
that "the profits of an enterprise of a Contacting State shall be taxable only in the State unless the
enterprise carries on business in the other Contracting State through a permanent establishment
situated therein. If the enterprise carries on business as aforesaid, the profits of the enterprise may be
taxed in the other State but only so much of them as is directly or indirectly attributable to that
permanent establishment.The Authority, on the facts of the case, further held that NAPL is a resident
company of Singapore. The applicant is an Indian enterprise and for its business activities outside
India the services of NAPL were utilized and payment for the services were also received outside
India. There was nothing on record to show that NAPL had PE in India. In the absence of any PE in
India, the profits arising out of the transactions for services rendered by NAPL were not taxable in
India.

Endemol India (P.) Ltd., In re (2014) 222 Taxman 59 (AAR)

S. 9(1)(ii) : Income deemed to accrue or arise in India—Salaries-Pension-Cannot be taxed in
India-DTAA-India-UK.[Art. 20, 23]

Assessee’s wife was working with Royal Bank of Scotland. After her death as per commitment of
UK employer of deceased wife, they would continue, as paying her husband i.e. assessee, family
pension until his death. The relevant TDS was deducted by UK employer at the time of this payment.
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In view of Article 23(3) of the India UK DTAA treaty, it was held that pension could not be taxed in
India again too.(AY.2000-2001, 2002-2003, 2003-2004, 2006-2007 & 2009-2010)
ACIT .v. Karan Thapar (2014) 64 SOT 334/163 TTJ 405 (Delhi)(Trib.)

S.9(1)(vi):Income deemed to accrue or arise in India-Royalty- Income received was held to be
not taxable in India-DTAA-India- Germany.[Art 7, 12]

Tribunal held that consideration received as fee would be chargeable as royalty and 80 percent would
be taxable. On reference the assesse contended that tribunal ought to have held that such consideration
receivable were industrial or commercial profits within the meaning of DTAA and impugned
consideration would not be taxable in India as the assesse company had no PE in India. Following the
decision of earlier year in assesses own case the question was answered in favour of assesse.(AY
1981-82)

Fag Kugelfischer Georg Schafer KCAA v. CIT (2014) 227 Taxman 256(Mag.) (Bom)(HC)

S. 9(1)(vi) : Income deemed to accrue or arise in India—Royalty—-Supply of equipment- Principal
to principal- Not assessable as royalty-DTAA-India- Danish. [Art. 13]

The assessee claimed that certain receipts constituting fees for technical services was not taxable as
per Article 111(3) of the Old Indo-Danish Tax Treaty based on the argument that it does not have a
permanent establishment in India. However, the revenue had taxed these particular receipts either as
royalty or something other than technical fees along with royalty and management charges at the rate
of 20 per cent of the gross amount. Tribunal deleted the addition. On appeal the Court held that;
Payment was made to Danish Company for supply of equipments. Relevant contract included
stipulations for giving all information so as to guide Indian party to install equipment at site and
thereafter to use it. Technical information that was provided was related to data and plant
specification flow sheet issued for installation of plant hence the impugned payment was not a
receipt or income accruing or arising to assessee by virtue of section 9(1)(vi). Since payment was
made to Danish company towards supply of equipments on "principal to principal’ basis, such payment
could not be considered as royalty.Since patent, invention, model, design, secret formula or process of
trade mark or similar property was not transferred and only basic information to guide Indian resident
with regard to installation and use of equipment at site was provided, any sum paid would not fall
within definition of royalty. Appeal of revenue was dismissed.

DIT .v. Haldor Topsoe (2014) 369 ITR 453 /225 Taxman 105 / 48 taxmann.com 67 (Bom.)(HC)

S. 9(2)(vi) : Income deemed to accrue or arise in India — Royalty -Amount received under the
license agreement for allowing the use of software is not royalty-DTAA-India-USA. [S.90, Art.
7,12]

License Agreement was entered between India & USA. According to which the license was non-
exclusive, non transferable and the software were to be used in accordance with the agreement. The
revenue treated the amount received by the assessee under the license agreement for allowing the use
of software as Royalty under DTAA between India & USA. On appeal, the court held in favour of
assessee and held that right to use a copyright in a programme is totally different from the right to use
a programme embedded in a cassette or a CD which may be a software and the payment made for the
same cannot be said to be received as consideration for the use of or right to use of any copyright to
bring it within the definition of royalty as given in the DTAA. Amount received under the license
agreement for allowing the use of software is not Royalty under DTAA between India & USA. What
was transferred was neither the copyright in the software nor the use of the copyright in the software,
but what is transferred is the right to use the copyrighted material or article which is clearly district
from the rights in a copyright. Right that is transferred is not a right to use the copyright but is only
limited to the right to use the copyrighted material and the same did not give rise to any royalty
income and would be business income.

DIT v. Infrasoft Ltd. (2014)254 CTR 329(Delhi)(HC)

S. 9(1)(vi) : Income deemed to accrue or arise in India— Royalty-Permanent establishment-
Rights in television programmes, motion pictures and sports events and exhibiting same on its
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television channels from Sigapore-Not taxable in India-Not liable to deduct tax at source-
DTAA-India-Singapore[S.195, Art 12]]

The assesse is a Singapore based company engaged in business of acquiring rights in television
programmes motion pictures and sports events and exhibiting same on television channels from
Sigapore .1t entered in to an agreement with Global Cricket Corporation(GCC) also tax resident of
Singpore , under which GCC granted telecast rights to assesse through out licence territory which
included India . AO held that payment made by assesse to GCC for acquisition of telecast rights was
royalty and was chargeable to tax in India. In appeal CIT(A) and Tribunal held that payment was not
taxable in India in as much as liability for payment was incurred by assesse in connection with
broadcasting operations in Singapore and that had no connection with marketing activities carried out
though its alleged permanent establishment in India. On appeal by revenue , dismissing the appeal the
Court observed that the alleged permanent establishment of assesse in India , the Tribunal’s finding of
fact is that the economic links entirely with the assessee’s head office in Singapore .The payment to
GCC cannot be said to have been incurred in connection with the appellant’s permanent establishment
in India. The Court affirmed the view of Tribunal and held that no substantial question of law arise
out of order of Tribunal. Order of Tribunal was affirmed.

DIT(IT) v. Set Statellite (Singapore) Pte Ltd. (2014) 225 Taxman 1 (Bom.)(HC)

S. 9(1)(vi) : Income deemed to accrue or arise in India—Royalty- Consideration paid for transfer
of right to use software/computer programme in respect of copyright is ‘royalty’

The High Court following the decisions of the Karnataka High Court in the case of CIT .v. Samsung
Electronics Co. Ltd. (2012) 345 ITR 494 and CIT .v. Synopsis International Old Ltd. (2012) 28
taxmann.com 162 held that consideration paid by the Indian customers or end users to the assessee, a
foreign supplier, for transfer of the right to use the software/computer programme in respect of the
copyrights falls within the meaning of 'royalty' as defined in section 9 (1) (vi) of the Act. (A.Y. 2002-
2003)

CIT .v. Customer Asset India (P.) Ltd. (2014) 222 Taxman 37 (Mag.) (Karn.)(HC)

S.9(1)(vi):Income deemed to accrue or arise in India—Royalty-Use of equipment or use of
process-Brand width services or Telecom services- Taxable as Royalty0-DTAA-India-
Singapore. [Art. 12(3)(b), (4)]

Payment received by assessee for providing international private leased circuitamounts to use of
equipment or use of process and was taxable as royalty. (AYs. 2002-2003, 2003-2004, 2007-2008,
2008-2009)

Verizon Communications Singapore Pte Ltd. .v. ITO (IT) (2014) 361 ITR 575 (Mad.)(HC)

S.9(1)(vi): Income deemed to accrue or arise in India—Royalty- Amount received by assessee, a
non-resident company, for granting license to use its copyrighted software for licensee’s own
business purpose only, could not be brought to tax as 'royalty’ under article 12(3) of India-US
DTAA-In absence of any amendment in DTAA, there was no need to examine effect of
subsequent amendment to section 9(1)(vi)-DTAA-India-USA. [S.90, Art 5, 12]

The assessee, an international software marketing and development company developed customized
software which was licensed to an Indian customer and the branch office of the assessee in India. In
the course of assessment, the AO taxed the receipts on licensing the software as 'royalty' as per article
12 of Indo-US DTAA. The CIT (A) upheld the order of AO. The Tribunal, however, held that the
amount received by the assessee under the license agreement for allowing the use of the software was
not royalty either under the Act or under the DTAA. On revenue’s appeal, the High Court observed
that in order to qualify as royalty payment, it is necessary to establish that there is transfer of all or
any rights (including the granting of any license) in respect of copyright of a literary, artistic or
scientific work. In order to treat the consideration paid by the Licensee as royalty, it is to be
established that the licensee, by making such payment, obtains all or any of the copyright rights of
such literary work. Distinction has to be made between the acquisition of a "copyright right" and a
"copyrighted article”. Copyright is distinct from the material object, copyrighted. Just because one has
the copyrighted article, it does not follow that one has also the copyright in it. Viewed from this angle,
a non-exclusive and non-transferable license enabling the use of a copyrighted product cannot be
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construed as an authority to enjoy any or all of the enumerated rights ingrained in Article 12 of
DTAA. There is no transfer of any right in respect of copyright by the assessee and it is a case of mere
transfer of a copyrighted article. The payment is for a copyrighted article and represents the purchase
price of an article and cannot be considered as royalty either under the Act or under the DTAA.
Further the High Court observed that it was not necessary to examine the effect of subsequent
amendment to section 9(1)(vi) and also whether amount received for use of software would be royalty
in terms thereof for the reason that the assessee was covered by the DTAA, the provisions of which
are more beneficial. In view of the above the appeal was dismissed.

DIT .v. Infrasoft Ltd. (2014) 220 Taxman 273 (Delhi)(HC)

S. 9(1)(vi): Income deemed to accrue or arise in India-Royalty-Design engineering services and
technical know-how for erection of plant —-Not royalty-Technical and process-know how services
—-DTAA-India- Israel.[S.9(1)(i), 195(2), Art 12, 13]

Assessee entered into a Technology License agreement with a foreign company. Agreement
envisaged payment to said company for providing design engineering services and technical know-
how for erection of plant, providing of commercial services, and providing of technical and process
know-how to enable assessee to manufacture products. Since assessee was granted a permanent right
to use and exploit design engineering, to extent agreement envisaged payment for obtaining plant
know-how, i.e., designing, characterization of plant and machinery, etc. same could not be considered
as payments falling within purview of 'royalty’, whereas technical and process-know how services
provided under agreement were clearly covered by definition of 'Royalty. (AY. 1996-97) (ITA nos
350 to 352 of 1988 dt. 10 10- 2014)

Finoram Sheets Ltd. .v. ITO (2014) 52 taxmann.com 206 / (2015) 152 ITD 77 (Pune)(Trib.)

S. 9(2)(vi) : Income deemed to accrue or arise in India —Royalty-Taxable at 10% and not at 20%
- DTAA-India- German. [S.44D, 115JA. Art.12(2)].

Tribunal following reasoning in assessee's own case in assessment year 2003-04 in Asstt. CIT v.
EPCOS AG, Germany [2009] 28 SOT 412 (Pune) taxation of royalty receipts on gross basis at higher
rate of 20 per cent under section 115A, read with section 44D, was unwarranted and taxation has to be
at 10 per cent on gross basis under article 12(2) of Tax Treaty as offered in return of income . (AY.
2008-09)

EPCOS AG .v. Dy. DIT (2014) 64 SOT 257 / 43 taxmann.com 65 (Pune)(Trib.)

S. 9(1)(vi) : Income deemed to accrue or arise in India — Royalty - Fee received for “foreign
exchange deal matching system services” constitutes “royalty”-DTAA-India-UK. [S.90,Art.
12,13]

The Tribunal had to consider whether the consideration for services offered by the assessee of
“foreign exchange deal matching system” was assessable as “royalty” under Article 12(3) of the
India-USA DTAA. The “foreign exchange deal matching system” facilitates the Indian subscribers
i.e. Banks to deal in the foreign exchange with the other counterparts who are ready for the transaction
of purchase and sale of foreign currency. The role of the deal matching system is to provide a
platform where both purchaser and seller find the respective match for the intended transaction of
purchase and sale. HELD by the Tribunal:

The assessee is facilitating its clients to use its system and application programming interface which is
subscriber interface for use with the related services including Auto quote service. The assessee is
also providing the equipment with pre-loaded software to its subscribers and network used for
provision of the services. The assessee grants subscribers limited license of software to install and use
at the site. The said license can be sub-licensed by the subscriber. The subscriber/user can also view,
manipulate and create the derived data from information for their individual use. Further the
subscriber can Store information, manipulate information for its use and also distribute or redistribute
information and Drive Data to anyone to a limited extent so far as it is not done in a systematic
manner. The subscribers are allowed to use the information and even to manipulate and Drive the
Data to anyone for their individual use. Thus it is clear that it is subscribers who are using the
information and system of the assessee for their commercial/business purposes. The information is
made available by the assessee through its system and other equipments installed at the site of the

48
Consolidated Digest of Case Laws (Jan 2014 to December 2014) http://www.itatonline.org



subscriber to facilitate the connectivity with the assessee’s system / router located in Geneva. The
platform of transacting the purchase and sale is commercial equipment allowed to be used by clients /
subscribers for commercial purposes. The nature of service rendered by the assessee includes the
information concerning commercial use by the subscriber. Further the entire system of the assessee
including the equipments and connectivity facility is provided at the site of the subscriber. Therefore,
the assessee is providing the service in the form of information and solution to the need of the
subscribers by providing the matching party. Also, the Indian subscribers have been granted a license
to use the software for their internal business, which can be sub-licensed by them. The Indian clients
are paying for use and right to use of equipment (scientific, commercial) along with software for
which license was granted by assessee. It is not a case of simplicitor payment for access to the portal
by use of normal computer and internal facility but the access is given only by use of computer
system and software system provided by the Assessee under license. Accordingly, by allowing the use
of software and computer system to have access to the portal of the assessee for finding relevant
information and matching their request for purchase and sale of foreign exchange amount to imparting
of information concerning technical, industrial, commercial or scientific equipment work and payment
made in this respect constitutes royalty.) (ITA No. 6947/Mum/2012,dt. 18.07.2014.)(AY.2008-09,
2009-10)

Reuters transaction Services Ltd.v. DDIT(2014) 108 DTR 1 (Mum.)(Trib.)

S.9(1)(vi):Income deemed to accrue or arise in India—Royalty-Reimbursement of expenses-
DTAA-India-Netherland.[S.90,Art.7, 12]

The amount received by the assessee Dutch Company from an Indian company for providing
marketing services outside India is not taxable as royalty u/art. 12(4) of the Indo-Netherlands DTAA.
The said amount would be taxable in India u/s art. 7 if the assessee carries on business in India
through a PE situated in India. Impugned order was set aside and the matter was restored to the AO
for considering the facts in the light of art. 7 of the DTAA.(AY.2007-08)

Marriott International Licensing Co. BV .v. DDIT(IT) (2014) 98 DTR 27/ 151 ITD 653
(Mum.)(Trib.)

S.9(1)(vi): Income deemed to accrue or arise in India — Royalty- non-exclusive user right of a
software owned by said company - two subsidiaries in India-Taxable as royalty- DTAA-India-
USA.[Art.7, 12]

The assessee was a company incorporated in USA. It entered in to an agreement with a software
company , oracle and obtained nonexclusive user right of a software owned by said company. The
assessee granted user right to its subsidiaries. The assessee treated the said income as business profits
under Art 7 of the DTAA between India and USA and since it did not have PE in India income was
claimed as exempt.AO held that the payment received were royalty covered under section 9(1)(vi).
and the same is taxable in India. DRP confirmed the order of AO.On appeal to the Tribunal the
tribunal held that the payment received by assessee from its two affiliates for granting right of
software was royalty and rightly been brought to tax in India. (AY. 2004-05 & 2006-07)

Cummins Inc .v. DIT (2014) 146 ITD 460 / (2013) 38 taxmann.com 286 (Pune)(Trib.)

S.9(1)(vi):Income deemed to accrue or arise in India—Royalty-Deduction at source-Production
and distribution of television programmes—Shooting of film outside India-Services specially
characterized as work under section 194C would not be taxable without a permanent
establishment in India-Not liable to deduct tax at source under S. 195.[S. 194C,195]

The applicant was a resident company engaged in the business of producing and distributing
television programs. For shooting a program outside India, the applicant engaged U, company
incorporated in, and a tax resident of, Brazil, for providing line production services and for providing
a line producer, local crew for providing stunt services, transport necessary for stunts for production
of the show in Brazil. Under the agreement, U was responsible for arranging for crew and support
personnel as may be requisitioned; props and other set production materials; safety, security and
transportation; and filming and other equipment as may be requisitioned. The anchor and the
participants of the show were engaged and paid separately by the broadcaster and were not the
responsibility of U. Held, the services were specifically characterised as work for the purpose of s.
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194C by the Explanation to that section. Therefore, the payments made by the applicant to the non-
resident company specifically fell under the definition of work u/s 194C of the Act and would not be
taxable without a permanent establishment in India. Consequently, the payment would not suffer
withholding of tax u/s 195 of the Act.(AAR Nos. 1081 /1082 of 2011 dt 19-02-2014)

Endemol India P. Ltd. In re (No.4) (2014) 361 ITR 658/99 DTR 397/222 Taxman 67/266 CTR
142 (AAR)

S. 9(1)(vii):Income deemed to accrue or arise in India- Fees for technical services - Commission
paid by resident assessee to its foreign agent for arranging of export sales and recovery of
payments cannot be treated as fee for technical services u/s. 9(1)(vii)

The assessee paid a certain amount as commission for arranging export sales and realising payments
to a non-resident company registered in Liechtenstein. The AO held that the commission payment was
taxable as a 'fee for technical service' under sub-clause (b) to
S. 9(1)(vii) and, thus, the assessee was liable to deduct tax at source while making the said payments.
The CIT(A), however, reversed this finding, which was upheld by the Tribunal.

On the Revenue’s appeal, the High Court specifically dealt with three categories of technical services
in accordance with Explanation 2 to S. 9(1)(vii), i.e. managerial services, technical services and
consultancy services on the facts of the assessee’s case.

As regards the “‘managerial service’ the High Court held that the procurement of export orders, etc.,
cannot be treated as management services provided by the non-resident to the respondent-assessee
since the non-resident was not acting as a manager or dealing with administration. It was not
controlling the policies or scrutinizing the effectiveness of the policies. It did not perform, as a
primary executor, any supervisory function whatsoever. The non-resident was appointed as a
commission agent for sale of products within the territories specified and subject to and in accordance
with the terms set out, which the non-resident accepted. The non-resident, therefore, was acting as an
agent for procuring orders and not rendering managerial advice or management services.

As regards the ‘technical service’, the High Court held that in the facts of the instant case the non-
resident had not undertaken or performed 'technical services'.

As regards ‘consultancy service’ the High Court held that the non-resident had not rendered any
consultation or advice to the respondent-assessee, thus the commission paid for arranging of export
sales and recovery of payments cannot be regarded as a consultancy service rendered by the non-
resident. The non-resident no doubt had acquired skill and expertise in the field of marketing and sale
of automobile products, but, on the facts, as noticed by the Tribunal and the CIT(A), the non-resident
did not act as a consultant, who advised or rendered any counselling services. It was a case of self-use
and benefit, and not giving advice or consultation to the assessee on any field, including how to
procure export orders, how to market their products, procure payments, etc. The assessee upon receipt
of export orders manufactured the required articles/goods and then the goods produced were exported.
There was no element of consultation or advice rendered by the non-resident to the respondent-
assessee. In view of the above, it was held that the commission paid to the non-resident for procuring
export orders was not a fee for technical services u/s.9(1)(vii). (AY.2010-11)

DIT(IT).v. Panalfa Autoelektrik Ltd. (2014) 49 Taxmann.com 412/227 Taxman 351/272 CTR
117 (Delhi) (HC)

S.9(1)(vii):Income deemed to accrue or arise in India- Fees for technical services - Where a
Singapore company rendered services to the assessee, without making available to the assessee
its technical knowledge, experience or skill, there was no liability to deduct tax at source from
payments made for the services in question-DTAA-India-Singapore.[S. 195,Art. 7, 12]

The assessee entered into a logistics services agreement with its associated enterprise, namely 'S'
Singapore. Under the terms of the agreement, 'S" Singapore was required to provide distribution
management and logistics services to the assessee-company 'S' India, and such services included
providing spare management services, provision of buffer stock, defective repair services, managing
local repair centres, business planning to address service levels, etc. 'S' Singapore did not have any
place of business or permanent establishment in India. The entire services were rendered by 'S’
Singapore from outside India. 'S" Singapore was not engaged in the business of providing logistic
services in India. The material on record did not disclose that 'S" Singapore had made available to the
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assessee its technical knowledge, experience or skill. Under these circumstances, the Tribunal held 'S’
Singapore was not taxable in view of articles 7 and 12 of the DTAA between India and Singapore.

On appeal, the High Court held that ‘S’ Singapore has not made available to the assessee the
technology or the technological services required to provide the distribution, management and logistic
services. That is a finding of fact recorded by the Tribunal on appreciation of the entire material on
record. When once factually it is held technical services have not been made available, then in view of
the law declared in CIT v. De Beers India Minerals (P) Ltd. [2012] 346 ITR 467/208 Taxman 406/21
taxmann.com 214 (Kar.), there is no liability to deduct tax at source and therefore the finding recorded
by the Appellate Authority cannot be found fault with. Given that view of the matter, the substantial
question of law is answered in favour of the assessee and against the Revenue. (AY. 2005 -06)

DIT .v. Sun Microsystems India. (P) Ltd. (2014) 369 ITR 63/ 227 Taxman 117(Mag)(Karn) (HC)

S. 9(1)(vii):Income deemed to accrue or arise in India-Fees for technical services—Agreements
prior to 1-4-1976 and approved by Government-Payments received under contracts is in the
nature of fees for technical services —Not taxable.[Art. 12, OECD Convention]

The assessee a non-resident company received in terms of various agreements from various public
sector undertakings. The AO held that the payment received fell within the definition of “royalty”
given in Explanation 2 to section 9(1)(vi).On appeal the CIT (A) accepted the claim of the assessee
by holding the payment received by the assessee were in the nature of technical service fee covered
under section 9(1)(vii) and ought to be excluded from taxation in view of the proviso there to which
took away the applicability of section in respect of agreements entered in to prior to April 1, 1976
and approved by Government. Tribunal also confirmed the order of CIT(A).On reference by revenue
the affirming the view of Tribunal held that as the agreements were entered in to prior to 1-4-1976
and approved by Government, payments received under contracts is in the nature of fees for technical
services hence not taxable.(AY.1979-80)

CIT .v.Montedison of Italy (2014) 367 ITR 179/226 Taxman 128/109 DTR 105/272 CTR 306
(Bom.)(HC)

S.9(1)(vii): Income deemed to accrue or arise in India - Fees for technical services- Design &
Engineering drawings are in the nature of “plant” and consideration thereof is not assessable as
*“fees for technical services” if delivered outside India.

The assessee company provided design and engineering services, manufacture, delivery, technical
assistance through supervision of erection and commissioning etc., to establish compressor house-I
for RINL. The payments were made by RINL separately for each of the services/equipments
provided/supplied by the assessee. It, inter alia, included payment made towards supply of design and
engineering drawings. The assessee company claimed the said payment is not taxable under the
Income Tax Act as it was a transaction of sale of goods that has taken place outside India. In our view
the decision of Delhi ITAT Bench in the case of Mannesman Demag Sack AG v.. Add. CIT reported
in (2008), 119 TTJ 543 (Del), on which reliance was placed by Ld DR, is not applicable to the facts of
the instant case. In the case of Mannesman Demag Sack, supra, the decision was rendered on the basis
of the terms of the contract which provided that technical services shall include supply of design and
drawings. Hence on the facts of the case, the Tribunal held that design and drawing charges are in the
nature of fee for technical services. However, it may be pertinent to note that the Tribunal in that case,
accepted the alternative contention of the assessee that the said fee cannot be assessed in India, unless
it is shown that some part of work has emanated from Indian territories. Hence on a conspectus of the
matter, we are of the view that the amount received by the assessee for supply of design and
engineering drawings is in the nature of plant and since the preparation and delivery has taken place
outside Indian territories, the same cannot be subjected to tax in India.( ITA No. 612 of 2013, dt.
4.2.2014.)

DIT .v. Nisso Lwai Corporation, Japan (AP)(HC);www.itatonline.org

S. 9(1)(vii) : Income deemed to accrue or arise in India - Fees for technical services -
Construction, installation and assembly activities are de facto in the nature of technical services,
the consideration thereof will not be assessable under Article 12 but will only be assessable
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under Article 7 if an “Installation PE” is created under Article 5. As Article 5 is a specific
provision for installation etc, it has to prevail over Article 12-DTAA-India- Belgium-China-
Germany-USA [S.4,5(2)(b), 90, 195, Art. 5, 7, 12, 13]

The Tribunal had to consider whether consideration attributable to the installation, commissioning or
assembly of the plant and equipment & supervisory activities thereof is assessable to tax in India
under section 5(2)(b) & 9(1)(vii) of the Act and Article 5 & 7 and Article 12 of the DTAA. HELD by
the Tribunal.

(i) Under s. 5(2)(b) of the Act, the consideration attributable to the installation, commissioning or
assembly of the plant and equipment & supervisory activities thereof is assessable to tax in India as
the said income accrues in India. S. 9(1)(vii) does not apply because the definition of ‘fees for
technical services’ in Explanation 2 to s. 9 (1)(vii) specifically excludes “consideration for any
construction, assembly, mining or like project undertaken by the recipient”. Even though the
exclusion clause does not make a categorical mention about ‘installation, commissioning or erection’
of plant and equipment, these expression, belonging to the same genus as the expression ‘assembly’
used in the exclusion clause and the exclusion clause definition being illustrative, rather than
exhaustive, covers installation, commissioning and erection of plant and equipment;

(if) However, the said receipt is not assessable as business profits under Article 7(1) of the DTAA if
the recipient does not have an “installation PE” in India. Under the DTAA, an installation or assembly
project or supervisory activities in connection therewith can be regarded as an “Installation PE” only
if the activities cross the specified threshold time limit (or in the case of Belgian & UK, where the
charges payable for these services exceeds 10% of the sale value of the related machinery or
equipment). The onus is on the revenue authorities to show that the conditions for permanent
establishment coming into existence are satisfied. That onus has not been discharged on facts;

(iii) On the question as to whether the said receipt for installation, commissioning or assembly etc
activity can be assessed as “fees for technical services”, it is seen that the DTAA has a general
provision in Article 12 for rendering of technical services and a specific provision in Article 5 for
rendering of technical services in the nature of construction, installation or project or supervisory
services in connection therewith. As there is an overlap between Article 5 and Article 12, the special
provision (Article 5) has to prevail over the general provision (Article 12). What is the point of having
a PE threshold time limit for construction, installation and assembly projects if such activities,
whether cross the threshold time limit or not, are taxable in the source state anyway. If we are to
proceed on the basis that the provisions of PE clause as also FTS clause must apply on the same
activity, and even when the project fails PE test, the taxability must be held as FTS at least, not only
the PE provisions will be rendered meaningless, but for gross versus net basis of taxation, it will also
be contrary to the spirit of the UN Model Convention Commentary. Accordingly, though
construction, installation and assembly activities are de facto in the nature of technical services, the
consideration thereof will not be assessable under Article 12 but will only be assessable under Article
7 if an “Installation PE” is created:;

(iv) In any event, the said consideration cannot be assessed as “fees for technical/ included services”
as the “make available” test is not satisfied. The said installation or assembly activities do not involve
transfer of technology in the sense that the recipient of these services can perform such services on his
own without recourse to the service provider (this is relevant only for the DTAAs that have the “make
available” condition). (ITA No. 251 and 252/Jab/2013, dt. 24.12.2014). (AYs. 2010-11 and 2011-12)

Birla Corporation Ltd. .v. ACIT(2015) 168 TTJ 189(Jab.)(Trib.); www.itatonline.org

S. 9(1)(vii) : Income deemed to accrue or arise in India - Fees for technical services-Separate
agreements for supply & installation cannot be regarded as one composite contract-Will not
constitute "'fees for technical services™. Even if such services are FTS u/s 9(1)(vii) they are
excluded from taxation in India by Article 14 of the India-Swiss DTAA as the recipient has no
PE in India-DTAA-India- Swiss. [Art.12,14]
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The assessee is in the business of printing and publishing newspapers such as Times of India,
Economic times, Nav Bharata Times etc .The assessee company has paid certain amount towards
installation and commissioning of the various components /units as well as for training of the
employees of the assessee. The entire payment was made without deduction of tax at source.AO held
that the payment made by the assessee were liable to withholding tax as “Fees for technical services”.
Since the assessee has failed to deduct he invoked the provisions of section 201(1), read with section
195 of the Act and also levied the interest under section 201(1A of the Act. In appeal CIT (A) held
that 75% of payment was for assembly and 25% of remittance was towards training of the assessee’s
staff which was chargeable to tax as FTS. Against the order of CIT (A) giving reliefs, department
filed an appeal and assessee filed an appeal against the sustaining estimated 25% of payment made
towards training of the employees as FTS. Tribunal held that separate agreements for supply &
installation cannot be regarded as one composite contract. However, as the installation is an
"assembly" project, it will not constitute "fees for technical services". As regard the training of
employees, Even if such services are FTS u/s 9(1)(vii) they are excluded from taxation in India by
Acrticle 14 of the India-Swiss DTAA as the recipient has no PE in India. Tribunal estimated certain
amount as reasonable for training of employees. Accordingly the appeal of revenue was dismissed and
the appeal of assessee was partly allowed. (ITA No. 57/Mum/2009, Dt. 12.11.2014.) ( AY. 2007-08)
ITO .v. Bennet Coleman & Co. Ltd.(2014) 52 taxmann.com 446/(2015) 152 ITD 331
(Mum.)(Trib.); www.itatonline.org

S. 9(1)(vii) : Income deemed to accrue or arise in India-Fees for technical services-Sharing of
global telecommunication facility-DTAA-India-Denmark.[Art.13].

Assessee maintained a global telecommunication facility capable of supporting communication
facility between itself and its agents in various countries on combination of mainframe and non-
mainframe server located at Denmark. The cost of setting up global telecommunication facility was
shared between assessee and its agents. Addition was made by Assessing Officer an account of
amount received by assessee towards shared it Global portfolio tracking system from its agents by
treating same as fees for technical services. Tribunal had deleted addition in assessee’s own case for
earlier years. In view of the aforesaid decision the addition in the present assessment year was also
deleted.(AY. 2003-2004).

ACIT .v. Aktieslskabet Dampskibsselskabet  Ivendborg (2014) 64 SOT 181 (URO)
(Mum.)(Trib.)

S.9(1)(vii):Income deemed to accrue or arise in India-Fees for technical services -In view of the
finding of the service-tax authorities that services were rendered, argument that amount paid is
a reimbursement of actual cost without profit element is not acceptable and it is chargeable as
“fee for included services”-DTAA-India- Canada. [S. 195, 201(1), Art 12]

Having held that the amount in question was remitted by the assessee company to ATl Technologies,
Canada for certain benefits received by it in the form of services procured by ATI Technologies,
Canada from Soctronics India Private Limited and provided to the assessee company, and it was not a
case of either gratuitous payment made by the assessee or mere reimbursement of expenditure
incurred by the ATI Technologies, Canada, the question that now arises for our consideration is what
exactly is the nature of this payment. As already noted by us, almost similar view, as taken by us on
this issue, has been taken by the Commissioner of Service Tax vide his order dated 23.7.2012. In their
respective orders, the Assessing Officer as well as the learned CIT(A) have observed that if one were
to go by the conclusion of the Commissioner of Service Tax, the amount in question paid by the
assessee to ATI Technologies, Canada for services procured from Soctronics India Private Limited
and made available to the assessee company will be in the nature of ‘fee for included services’ which
is chargeable to tax in the hands of ATI Technologies, Canada as per the domestic law as well as
India Canada DTAA. At the time of hearing before us, when this position was confronted to the
learned counsel for the assessee, he has also agreed that if the case of the assessee for reimbursement
of actual cost to ATI Technologies, Canada, without any profit element is not found acceptable by the
Tribunal, the amount in question is liable to be treated as “fee for included services”, which is
chargeable to tax in India in the hands of ATI Technologies, Canada as per the domestic law and India
Canada DTAA. It accordingly follows that the assessee company was liable to deduct tax at source
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from this amount as per the provisions of S.195, and having failed do so, it has to be treated as an
assessee in default under S201(1) to the extent of tax payable by ATI Technologies, Canada in India
on the mount in question which is in the nature of “fee for included services”. We accordingly modify
the order of the learned CIT(A) on this issue and sustain the order of the Assessing Officer in treating
the assessee as in default under S. 201(1) to the extent of tax payable by ATI Technologies, Canada in
India on the amount in question which is chargeable as ‘fee for included services’ alongwith interest
payable thereon under S.201(1A). (ITA No. 692 to 695/Hyd/2014, Dt. 22.10.2014.) (AY. 2007-08 to
2010-11)

AMD Research & Development Center India (P) Ltd v. DCIT (2015) 167 TTJ 613/67 SOT
230(URO) (Hyd)(Trib), www.itatonline.org

S.9(1)(vii):Income deemed to accrue or arise in India - Fees for technical services -Tests for
distinguishing secondment contract with technical services agreement-Matter set aside.

No doubt even if we come to a conclusion that there indeed were no secondment agreements and the
persons sent were all along the employees of the affiliates abroad, it would not necessarily means that
such affiliates were rendering technical services to the assessee. In our opinion, three cases relied on
by the learned DR namely IDS Software Solutions India (P) Ltd 21 DTR 240, Ariba Technologies
India (P) Ltd and M/s Abbey Business India (P) Ltd all had different factual scenarios. In the case of
IDS Software Solutions, there was an agreement between the U.S. Co which had sent the persons to
India, with its Indian subsidiary. It was from such agreement that the Tribunal came to a conclusion
that the concerned employees were employees of the assessee during the relevant time. There was
also a minutes of the Board of Directors of the U.S Co which substantiated the contentions of the
assessee that the deputed persons were working in India as employees of the assessee in India.
Similarly in the case of Ariba Technologies India (P) Ltd also, there were agreements between M/s
Ariba USA and its Indian subsidiary through which Ariba US had provided services of one of its
employees to its Indian subsidiary. In the case of M/s Abbey Business India Services also, there was
an outsourcing agreement between Abbey U.K. entered with its subsidiary in India. The Tribunal had
verified the clauses of this agreement and came to a conclusion that there was a secondment of staff to
the assessee. As against this, here, as mentioned by us above, there was no such agreement of
secondment, produced by the assessee before us or before any of the lower authorities. We are,
therefore, of the opinion that the issue requires a revisit by the AO. Whether the employees of the
affiliates abroad were rendering services to the assessee company, as a part of any technical services
agreed to be rendered by such affiliates to the assessee, has to be seen based on the verification of
actual services rendered by them. Assessee should also be given an opportunity to show that the
employees came to India only on a secondment and had not rendered any technical services on behalf
of the affiliates abroad.( IT(TP) A No. 270/Bang/2014, Dt. 17/10/2014.) (AY. 2009-10),

Cisco system service B. E. .v. ADIT(IT) (Bang.) (Trib.); www. itatonline.org

S. 9(1)(vii) : Income deemed to accrue or arise in India - Fees for technical services-Subsidiary-
Reimbursement of expenses-Matter remanded. [S.40(a)(i), 195]

In the present case, assessee company paid certain sum to its subsidiary, TAFE Inc. USA & others
without deducting tax at source on the ground that such payment was purely reimbursement of
expenses. A.O. however held, that nature and services, rendered by ‘“TAFE’ fell within ambit of ‘fees
for technical services * and he, accordingly, disallowed payment under section 40(a)(i). As the
agreement between the assessee and ‘TAFE’ was not examined by the lower authority & also
question whether services rendered by ‘TAFE” fell within ambit of ‘technical serves under DTAA
was not verified, matter was remanded back.(AY. 2006-2007)

ACIT v. Tractor & Farm Equipment Ltd. (2014) 61 SOT 190 (Chennai)(Trib.)

S.9(1)(vii) : Income deemed to accrue or arise in India - Fees for technical services -Business
profits-Design and Engineering-Since technical supervision was provided by assessee, it could
not be said that assessee was doing construction work-Assessee was liable to be taxed at rate of
10% as per section 9(1)(vii), read with section 115A- DTAA-India-Russia. [S.90,115A, Art 7, 12]
Assessee a foreign company, was dealing in construction of pipelines. Assessee company was duly
registered under laws of Russia. It entered into a consortium agreement with Kalpataru Power
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Transmission Limited (KPTL). Consortium made a bid for PDPL project of Gas authority of India Ltd
(GAIL), and was finally awarded contract by GAIL. Assessee Company further entered into a co-
operation agreement with KPTL. As per said agreement, substantial work for executing contract was
to be undertaken by KPTL by deploying all required input resources and assessee-company would
provide its technical guidance and consultancy for project management and specialized manpower
was also to be supplied by assessee-company. Assessee-company would get 3 per cent of contract
receipts as full consideration for its contribution in project and KPTL would be entitled to 96 per cent
of contract value and remaining 1 per cent would be used to meet expenses of consortium. Assessee-
company had offered income arising out of PDPL project at rate of 10 per cent, claiming it to be 'fees
for technical services', as per Article 12. AO found that all mainline activities required to be
performed for construction of said pipeline were to be carried out solely by assessee-company or
jointly by it with KPTL, or by KPTL under guidance of assessee-company. He held that income from
said project was taxable as business profits at rate of 40 per cent as per article 5(2)(i) read with article
7.CIT(A) following the earlier decision of Tribunal directed the AO to apply the provisions of Sub
clause (BB) of clause (b) of sub section (1) of Section 115JA along with Section 9(1)(vii) of the Act.
On appeal by revenue the Tribunal by following the earlier years identical facts, had treated income
of assessee as FTS on grounds that assessee was required to provide design and engineering of
various aspects and was also required for preparing welding procedure, review work procedure for
pipeline laying and in addition to this, assessee was required to depute experts for site review and
implementation by KPTL. It was held that, since technical supervision was provided by assessee, it
could not be said that assessee was doing construction work. Income of assessee was liable to be
taxed at rate of 10% as per section 9(1)(vii), read with section 115A and not at the rate of 40% as
business profits. Matter was set aside to the AO only for verification that whether 96 percent receipts
of contract has been disclosed by assesse in case of KPTL and tax had been paid on it .Order of
CIT(A) was affirned.(AY. 2009 — 2010)

ACIT(IT) v. Joint Stock Company Zangas (2014) 149 ITD 9/ 44 taxmann.com 429 (Ahd.)(Trib.)

S.9(1)(vii): Income deemed to accrue or arise in India-Fees for technical services-DTAA-
Deductionat source-Sales commission. [S.40(a)(i),) 195, art 12]

Assessee was engaged in business of import and export of electronic goods and components.AO held
that as the assessee did not deduct TDS on payment of sales commission made to two foreign
companies. According to the AO said payments were in nature of fee for technical service covered
under section 9(1)(vii) and disallowed same under section 40(a)(i). CIT(A) held that as there was no
element of income involved in said payment or not and held that there being no element of income
involved in said commission payment, assessee was not liable to deduct tax at source . On appeal by
revenue the Tribunal held that since CIT(A) had decided a question which was not emerging out from
assessment order and further relevant question whether recipients had permanent establishment or not
matter remanded for fresh adjudication to the AO. (AY. 2007-08)

ACIT .v. Sahasra Electronics (P.) Ltd. (2014) 146 ITD 565/ 41 taxmann.com 384 (Delhi)(Trib.)

S.9(1)(vii):Income deemed to accrue or arise in India-Fees for technical services —Providing
software development services to its customers based in India-Liable to deduct at source-
DTAA-India-USA. [S.195, Art.12]

The assessee company was engaged in providing software development services to its customers
based in India. During relevant assessment year, assessee company claimed deduction of payment
made to a US based company towards management services rendered by it. The Tribunal held that it
was undisputed that assessee was making use of advice, input experience, experimentation and
assistance rendered by USA based company in its decision making process of financial and risk
management etc., Further apart from providing inputservice and advice, US based company was also
providing training to employees of assessee-company. On facts services rendered by non-resident
company were technical in nature as provided in clause 4(b) of article 12 of DTAA, and thus, assessee
was liable to deduct tax at source while making payments in respect of said services.(AY. 2007-2008)
US Technology Resources(P)Ltd. .v. ACIT(2014)61SOT 19 (Cochin)(Trib.)
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S.9(1)(vii): Income deemed to accrue or arise in India-Fees for technical services- services
rendered by assessee outside India could not be brought to tax in India- DTAA-India-USA. [Art
5,12]

For the earlier assessment years 2003-04 to 2006-07 an identical issue has been considered and
decided by the Tribunal in favour of the assessee. It is further noted that in the assessment years 2004-
05 and 2005-06 the Hon’ble Jurisdictional High Court has confirmed the order of this Tribunal. The
assessee in the instant case has not made available any technical knowledge, experience; skill etc. to
WNS India, the same cannot be subjected to tax by considering the provisions of section 9(1)(vi) on
stand-alone basis. It is, held that the marketing and management services rendered by the assessee to
WNS India are not chargeable to tax as FIS under article 12 of the DTAA.(AY. 2007-08)

ADIT .v. WNS North America Inc (2014) 146 ITD 435 / 38 taxmann.com 321(Mum.)(Trib.)

S. 9(1)(vii) : Income deemed to accrue or arise in India—Fees for technical services-Management
service agreement-Liable to deduct tax at source-DTAA-India—France [S.195, Art.13]

Applicant an Indian company entered into a Management Services Agreement with a partnership
firm, incorporated in France for various management services. It was submitted that ‘'make available'
clause was not satisfied in this case and, hence, services would not fall under technical services as per
India-France Treaty. Revenue on other hand submitted that fees for technical services includes fees
for managerial, technical or consultancy nature and services rendered by partnership firm fell under
broad definition of technical services as per provision of Act and India-France DTAA and hence there
was no requirement of 'make available' under article 13 of DTAA between India and France. Protocol
or Memorandum of Association could be made use for interpreting provision of Treaty, however, it
would not be correct/proper to import words, phrases or clause that were not available into Treaties
between two Sovereign nations, on basis of Treaties with other countries. In absence of 'make
available' clause in India-France DTAA payments made by applicant for services rendered came
under definition of fees for technical services both under Act and Treaty and were liable to tax in
India, thus, applicant would be liable to withhold tax as per provision of section 195 from payments
made/to be made to partnership firmdt. 2 May, 2014)

Steria (India) Ltd. In re (2014) 45 taxmann.com 281 / 364 ITR 381/ 268 CTR 399/ 225 Taxman
90(AAR)

S.9(1)(vii) : Income deemed to accrue or arise in India - Fees for technical services—Various
services-No sufficient material to suggest-Not fees for technical services-DTAA-India-
Netherland. [S.90, 195, Art. 7, 12]

Holding Company of the Applicant agreed to provide various services like (a) general management
(b) international operations (c) Legal advisory (d) tax advisory (e) Controlling & accounting &
reporting (f) Corporate communication (g) Human resources & (h) Corporate development ,mergers
& acquisitions. The Revenue contended that services availed by the applicant were consultancy
services & were covered by the definition of fees for technical services even as per Art.12 of the
India- Netherland Tax treaty. Authority for Advance Rulings held in favour of the applicant and held
that the transaction was for genuine business purpose for the benefit of both the parties. There was no
sufficient materials on facts and circumstances made available which suggest that the transaction was
an arrangement solely for the purpose of avoidance of Tax and therefore requirement of the “make
available Clause” in the Art 12 (5) of India- Netherlands tax treaty was not satisfied and hence the
payment for the services would not come under “Fees for technical services” under the Tax treaty.
Endemol India (P) Ltd. (2014) 264 CTR 117/ 223 Taxman 183 (Mag.) / 361 ITR 340 (AAR)

S. 9(2)(vii) : Income deemed to accrue or arise in India—Fees for technical services- Payment to a
non-resident for production of programmes for broadcasting and telecasting not treated as 'fees
for technical service’-DTAA-India-Singapore. [Art.12]

The applicant is a resident company engaged in the business of producing and distributing television
programmes. It mainly produces reality shows and has also ventured into soap operas.For one of its
productions, for the purpose of shooting the show outside India, the applicant engaged NAPL, a
Singapore based Company, to procure the services of one CPH as an executive producer for the show.
As per the terms of the agreement, NAPL was responsible for the overall production and also for
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handling business issues. The agreement also provided that NAPL will provide specialized services to
aid in the production of programmes for which NAPL agreed to commission its representative to CPH
who was an executive producer. As per the agreement the applicant was to pay a total consideration of
US Dollar 49,000 to NAPL for their services for the show.The applicant sought advance ruling on
whether the payments made by the applicant to NAPL, for services rendered are chargeable to tax in
India as 'fees for technical services'.

The Authority for Advance Rulings held that the services were rendered outside India and the non-
resident company namely NAPL did not have any presence in India. There was no material to support
that the technical knowledge, expertise, skill/ know-how or process was made available to the
applicant by enabling it to apply the technology independently. Thus, none of the conditions of the
Article 12.4 of the India-Singapore Treaty were fulfilled. Therefore, the consideration paid for
services rendered by NAPL to the applicant was not covered by fees for technical services in terms of
Axrticle 12.4 of the India-Singapore Tax Treaty.

Endemol India (P.) Ltd., In re (2014) 222 Taxman 59 (AAR)

S. 9(1)(vii): Income deemed to accrue or arise in India-Fees for technical services—-DTAA-India-
Germany-Japan-USA-Netherland-Italy-Australia-China-France. [S.195,Art. 7]

Payments received or receivable by non-resident in connection with provision of services of technical
and professional personnel to an Indian group company is taxable in India in view of Explanation 2 to
sec. 9(1).

The incomes received by the applicants from the Indian company were taxable as business profits
under article 7 of the Double Taxation Avoidance Agreement between India and the respective
countries (except the applicant in the Cayman Islands with which there was no Agreement, and the
applicant in Italy), whose income was to be taxed in accordance with the provisions of the Act.
Applicants were subject to withholding of tax under section 195.

Booz and Company (Australia) P. Ltd. In re (2014) 362 ITR 134 (AAR)

S.9(1)(vii): Income deemed to accrue or arise in India- Fees for technical services-Sales
promotion services-Not taxable-DTAA-India -Sri Lanka. [S.90,Art.14]

The applicant appointed an individual resident of Sri Lanka as resident executive for promotion of
sale in Sri Lanka of books published by the applicant. The applicant has paid certain remuneration to
the resident executive by remitting it to her bank account in Sri Lanka . The applicant approached
AAR for its ruling on the taxability of such remuneration. AAR held that payments for sales
promotion services rendered by a Sri Lanka resident were not FTS under the Act and were also not
taxable in terms of Article 14. (Dt 30-04-2014)

Oxford University Press In re (2014) 45 taxmann.com 282/364 ITR 251/268 CTR 393/103 DTR
225 (AAR)

S. 10(2A) : Exemption-Firm-Partner-Share of partner from firm not liable to tax-Concept of
"total income™ in section 10(2A) different from concept in section 2(45)-.Total income of firm
does not include incomes which are exempt from tax--Partner entitled to exemption in respect
of exempted income allotted to him.[S.2(45), 10(34),10(35), 10(36)]

The petitioner challenged the assessment order by filing the Writ petition, for not granting exemption
under section 10(2A), in respect of share of profit of the firm income which is exempted from tax
under clause 34, of section 10, and clause 35 of the section 10 of the Act. In substance, a declaration
is sought to the effect that the total income referred in clause (2A) of section 10 of the Act does not
include income of the partnership firm which is exempted from tax .Allowing the petition the Court
held that: Explanation to clause (2A) of sec tion 10 with respect to its placement in Chapter 111, does
not envisage taxation of the shares of profits of the firm at the hands of the partners. The expression
"total income" as defined in clause (45) of section 2 of the Act is distinct from the expression "total
income" used in section 10 of the Act. A perusal of section 10 would make it clear that Parliament
intended that certain incomes should not be included in the total income of a person, i.e., gross total
income. What section 10 read with the Explanation thereto envisages is the amount to be determined
as not includible in the total income of the partner. For this, three factors have to be considered : (a)
the total income of the firm ; (b) the share of partners' profit in the firm; (c) the business share profits
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of the firm. In this context, the total income of the firm is not the taxable income of the firm. The
object of clause (2A) of section 10 is to avoid double taxation vis-a-vis the profits of the firm, which
are distributed in the hands of the partners. It does not mean that income which is taxed in the hands
of the firm is taxable in the hands of the partners and on the same principle, when the income is not
taxed in the hands of the firm, it becomes taxable in the hands of the partner. The share of the partner
in the profits of the firm which is after taxation of the firm, would also include that portion of the
income on which the firm would not have paid any tax on account of the firm also having the benefit
of certain provisions of Chapter Il but which would nevertheless be part of the profits of the firm.
Hence, a partner would be entitled to exemption under clause (2A) of section 10 of the Act, on the
share of profit of the firm, inclusive of the income, which is exempted under clauses (34), (35) and
(38) of section 10 of the Act, as the total income referred to in clause (2A) of section 10 of the Act,
includes exempted income of the firm.(AY 2010-2011)

Vidya Investment and Trading Co. P. Ltd. .v. UOI (2014) 367 ITR 33/223 Taxman 199
(Karn.)(HC)

S.10(4)(ii): Special allowance or benefit- Non-resident (External ) Account-Amount in non-
resident (External) Account is exempt from tax.[S.5(2)(a), 6(5)]

Bank account is non-resident (External) Account therefore Amount in non-resident (External)
Account is exempt from tax.

(AY. 2008-09, 2009-10)

Arvind Singh Chauhan .v. ITO (2014) 101 DTR 79/31 ITR 105/161 TTJ 791/147 ITD
509(Agra)(Trib.)

S. 10(14) :Special allowance or benefit-Special allowance to meet expenses of office-Conveyance
and additional conveyance allowance for Development Officers fixed by formula-Exempt from
tax.

Court held that special allowance to meet expenses of office,-Conveyance and additional conveyance
allowance for Development Officers fixed by formula is held to be exempt from tax.(AY 1998-1999 -
2000-01)

CIT .v. Madan Gopal Bansal (2014) 366 ITR 319/223 taxman 169(Mag) (Raj.)(HC)

S. 10(14) :Special allowance or benefit— Development Officer in LIC, received incentive bonus in
order to reimburse expenses required to be incurred for procuring business — bonus claimed as
exempt under section 10(14)-Matter remanded to CIT to decide afresh.[S. 264]

The assessee, a Development Officer in LIC, received an incentive bonus in order to reimburse the
expenditure required to be incurred for procuring business. For the first time in the assessment year
1982-83, he claimed that part of the incentive bonus was required to be exempted under the provisions
of the Act. The Assessing Officer accepted the claim by holding that the assessee was entitled to
deduction of 40 per cent of the incentive bonus as expense. Since the assessee had not claimed the
said relief in the original returns for the assessment years 1975-76 to 1981-82, he approached the
Commissioner by way of a revision application under section 264. The Commissioner rejected the
revision application as time barred. On writ petition filed by the assessee, the High Court directed the
Commissioner to rehear the assessee's revision application by taking into consideration the decision of
the Gujarat High Court rendered in the case of CIT v. Kiranbhai H. Shelat [1999] 235 ITR 635. The
Commissioner in remand proceedings held that the aforesaid decision of the Gujarat High Court was
in contradiction to the decision of the Supreme Court in case of Gestetner Duplicators (P.) Ltd. v. CIT
[1979] 117 ITR 1 as well as the decision of the Karnataka High Court in the case of CIT v. M.D. Patil
[1998] 229 ITR 71. He accordingly declined to follow the decision of the Gujarat High Court and
rejected the application under section 264. On writ, the High Court held that once the jurisdictional
High Court had, after taking into consideration the decision of the Supreme Court in the case of
Gestetner Duplicators (P.) Ltd. (supra), held that the assessee is entitled to expenses of 30 per cent
against incentive bonus, the Commissioner could not have refused to follow the same. The matter was
remanded to the Commissioner for deciding afresh, keeping in view the binding decision of the
Guijarat High Court. (AY. 1975-76 to 1981-82)

P.V. Ashar Development Officer .v. B.C. Goel (2014) 222 Taxman 219(Mag.) (Guj.)(HC)
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S. 10(14): Special allowance or benefit-Conveyance expenses-No relevance or bearing on actual
expenditure-Taxable as salary-Tax is deductible at source.[S.15,17, 195, 201]

The conveyance allowance paid to defray expenses connected with journeys from residence to office
and back could not be treated as an allowance paid for defraying expenses wholly, necessarily and
exclusively in the performance of the duty. Held, that the conveyance allowance paid by the assessee
without any relevance or bearing on the actual expenditure incurred by the employees, could not come
within the purview of s. 10(14) and for that matter since the standard deduction granted u/s 16(1) was
meant to take care of the expenses of an employee, incidental to his employment, including the
journeys from residence to office and back, the conveyance allowance was clearly taxable under the
head "Salary" and the assessee could not have excluded the conveyance allowance paid, while
computing the tax deductible at source, from the salaries paid by it to its employees. (AY. 1995-96)
SriramRefregeration Industries.v. ITO (2014) 361 ITR 119 (AP)(HC)

S. 10(15) :Interest payable-Interest on money borrowed by industrial undertaking in India from
foreign country-Interest entitled to exemption.

The assessee had purchased or acquired capital equipment in the form of workover rigs and for this
purpose had obtained loans from State Bank of India, Singapore in foreign currency and Indian
rupees. Money borrowed for purchasing workover rigs for drilling for ONGC. Contract stipulating
that work included preparation of well for production. Interest income was held to be entitled to
exemption.

Dewan Chand Ram Chandra Industries P. Ltd. .v. UOI (2014) 364 ITR 70 (Delhi)(HC)

S. 10(15): Interest payable-Foreign currency-Mining-Repairs of wells by casing leakages and
body cement jobs which aided operator i.e. ONGC, who was actually engaged in mining
activities, assessee’s claim for exemption was to be allowed.[S.10(15)iv)( ¢)

The assessee-company was awarded contracts for the deployment of repair work over rigs and other
auxiliary operation services in the oil fields. The assessee, with prior approval of Government of
India, entered into a loan agreement with 'S’ bank, Singapore to avail itself of a foreign currency loan.
The loan was taken to finance the purchase of three work over rigs for drilling activities in relation to
the said contract. The assessee applied for exemption under section 10(15)(iv)(c). The revenue
authorities noted that the assessee created conditions favorable to mining operations, which were then
performed by the Oil and Natural Gas Corporation (‘ONGC’). The revenue authorities further opined
that the repair of the wells by casing leakages and body cement jobs and bottom cleaning and fishing
operations did not by itself amount to mining activities. Operations undertaken by the assessee were
such that they aided the operator i.e. ONGC, who was actually engaged in mining operations. The
matter travelled to the HC. The HCheld that an industrial undertaking will be regarded as engaged in
'mining' if activities undertaken by said undertaking are an integral and an inseparable part and
substantial or predominantly devoted to mining, therefore, where the assessee company was engaged
in repairs of wells which aided the operator, i.e., ONGC, , the assessee's claim for exemption under
section 10(15)(iv)(c) was to be allowed.

Dewan Chand Ram Chandra Industries (P.) Ltd. .v. UOI (2014) 223 Taxman 161/ 364 ITR 70/
270 CTR 569 (Delhi)(HC)

S. 10(15) :Interest payble-Interest on external commercial borrowings loan being exempted by
CBDT under section 10(15)(iv)(c), no TDS liability would arise . [S.10(15)(iv)(c ),40(a)(193, 195)]
Assessee made a borrowing of US $ 40 million from abroad in March, 1997 by way of external
commercial borrowing (ECB) from a consortium of foreign banks syndicated by Bayerische
Landesbank, Singapore.  Utilisation of ECB was for purchase outside India raw materials,
components or plant and machinery and CBDT had granted approval in respect of ECB. The Assessee
paid interest on the said borrowing. As the interest income was not taxable in hands of recipient and
was exempted by Government of India, the question of TDS on interest paid by assessee did not arise.
(AY. 2001-02)

Dy. CIT .v. Essar Steel Ltd.(2013) 26 ITR 623/ 40 taxmann.com 537/ (2014) 61 SOT 39
(URO)(Mum.)(Trib.)

59
Consolidated Digest of Case Laws (Jan 2014 to December 2014) http://www.itatonline.org



S. 10(19A):Annual value of any one palace in occupation of ruler-Meaning of "in the
occupation'-Not exclusively used not entitled to exemption.[S.2(2), 22, 23,Wealth—tax Act,1957,
5(1)(iii)]

Section 10(19A) of the Income-tax Act, 1961, postulates exemption from income-tax on "the annual
value of any one palace in the occupation of a Ruler". There is substantial similarity in the language
of section 5(1)(iii) of the Wealth-tax Act, 1957, and section 10(19A) of the 1961 Act on all relevant
aspects except that word "building” has been substituted by "palace” in the latter. The occupation of
the Ruler in the palace would, therefore, be a necessary pre-condition for claiming exemption. In a
case where the Ruler has not been able to show that the palace declared as his official residence was
exclusively in his occupation, he would not be entitled to any exemption.

CIT .v. Maharao Bhim Singh of Kota (2014) 365 ITR 485/103 DTR 401 / 268 CTR 369/45
taxmann.com 350 (FB) (Raj.)(HC)

S. 10(20A) : Housing Board—-Conditions precedent—Authority constituted in India.

Assessee was a public company incorporated under the Companies Act 1956. It was set up for
purpose of development, granting financial assistance and marketing products of small scale
industries and also constructing and managing industrial estates. It was fully controlled by the State
Government. It had filed NIL returns for A.Ys. 1998-99 to 2000-2001 claiming exemption under
section 10(20A). During the course of assessment proceedings, the AO held that the assessee was not
an authority constituted in India by or under any law but a Corporation incorporated under the
Companies Act. He concluded that the assessee had not fulfilled the provisions contained under
section 10(20A) to avail exemption and was not dealing in housing accommodations for the purpose
of planning, development and improvement of cities, towns, villages or both. Both the CIT(A) and the
ITAT upheld the order of the AO. On further appeal, the High Court upholding the orders held that to
claim exemption, the person must be an authority and the said authority should be constituted in India
by order under any law, such law should be enacted either for the purpose of dealing with and
satisfying the need for housing accommodation or for the purpose of planning, development or
improvement of cities, towns and villages or for both. The assessee was incorporated pursuant to the
resolution of the Government of Karnataka, but not constituted under any law. It was incorporated for
the purpose of achieving certain objects and cannot be equated with the authority constituted in India
by or under any law enacted. From the object of the assessee, it cannot be treated as an authority
under article 12 of the Constitution of India. Since the assessee is not discharging the functions of
housing accommodation and for the purpose of planning and development of the Cities, towns and
villages, the assessee does not fall under the purview of Section 10(20A) of the Act. (AY. 1998-99 to
2000-01)

Karnataka State Small Industries Development Corpn. Ltd. .v. ACIT (2014) 220 Taxman 4
(Mag.) / (2013) 40 taxmann.com 212 (Karn.)(HC)

S.10(21): Scientific research association—Royalty and service charges-Factors to be considered-
Matter remanded. [S.35(1)(ii), R.5D]

The fact that the association was receiving payments towards royalty and service charges was not by
itself ground to hold that the association is not a scientific research association. Whether and, if so, to
what extent any activity constitutes scientific research, is a question which the Board is required to
refer to the Central Government and the decision of the Central Government would be final.
According to the petitioner, the Board in its case had not made any such reference to the Central
Government and the Central Government had also not taken a definitive decision as to why the
petitioner did not fall within the category of "scientific research association”. Therefore, matter was
directed to be decided afresh The Court also observed that the Central Government will examine the
observations made as also requirement of rule 5D of the Income tax Rules , 1962 and directed the
Central Government to decide the issue within three months.

Centre for Development of Telematics v. UOI (2014) 360 ITR 184 (Delhi)(HC)
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S.10(23AAA):Employee welfare fund-Approval by Commissioner- Contravention of s.11(5)-
Exemption cannot be denied.[S.11(5)]

Once the fund is approved by the CIT in accordance with the rules, the contributions made by the
employees to the said fund do not from part of the total income and consequently it does not attract
tax, notwithstanding the fact that amount was deposited with two financial institutions not falling
under purview of section 11(5). (AYs. 2000-01 & 2001-02)

CIT.v. KSRTC Employees Death-cum-Retirement Benefit Fund (2014) 98 DTR133/225 Taxman
113 (Karn.)(HC)

S. 10(23C):CBDT accorded approval to claim exemption u/s.10(23C)-Denial of exemption by
the Assessing Officer in the course of assessment proceedings was held to be not justified. [S.
143(3)]

Assessee, a charitable society, made an application for grant of approval for exemption of income
under section 10(23C)(vi). CBDT by an order accorded approval to the assessee for the purpose of
section 10(23C)(vi). In the returns of income filed for the assessment years 1999-2000 and 2001-02,
the assessee claimed exemption under section 10(23C)(vi). AO denied the exemption on account that
it had not complied with the conditions imposed by CBDT. CIT(A) upheld the order of AO. Tribunal
allowed the exemption under section 10 (23C)(vi). On appeal by revenue, High Court held that the
first proviso to section 143(3) was inserted by the Finance Act, 2002, w.e.f. 1-4-2003. The provision
of first proviso to section 143(3) makes it clear that no order making an assessment shall be made by
the Assessing Officer without giving effect to the provisions of section 10(23C)(vi) unless the
Assessing Officer has intimated the Central Government or the prescribed authority, the contravention
of the provisions of section 10(23C)(vi). Only after such approval granted has been withdrawn, he can
proceed to pass an order denying the benefit of exemption on the ground of contravention. Having
regard to the language employed, the said provision is mandatory. Without complying with the
requirement of the said provision, the Assessing Officer gets no jurisdiction to deny the exemption.
That is what the Tribunal has held. In the absence of a specific provision, section 21 of the General
Clauses Act, 1897 is attracted, which provides that where by any Central Act or Regulations a power
to issue notifications, orders, rules, or bye-laws is conferred, then that power includes a power,
exercisable in the like manner and subject to the like sanction and conditions, if any, to add to, amend,
vary or rescind any notifications, orders, rules or bye-laws so issued. Therefore, the argument of the
revenue that prior to 1-4-2003 when there was no express provision for recession of the approval
granted once, the Assessing Authority was vested with the power to deny the exemption without
seeking for recession of the approval granted is without any substance. Therefore, the said finding is
in accordance with law and do not suffer from any legal infirmity. (AYs. 1999-00 & 2001-02)

CIT .v. Peoples Education Society (2014)222 Taxman 98/42 taxmann.com 353 (Karn.)(HC)

S.10(23C): Educational institution-Exemption granted by CBDT is binding on
department.[S.119]

The assessee is a registered society running various educational institutions. The Assessing officer has
denied the exemption under Section 10(23C)(vi). Held that, in view of above order passed by the
Central Board of Direct Taxes, binding on the department, the assessee/respondent is held entitled for
exemption under Section 10(23C)(vi) of the Income Tax Act. (A.Y.2000-01)

CIT .v. Arvind Bhartiya Vidhyala Samiti (2014)222 Taxman 37(Mag.)/ 42 taxmann.com 437
(Raj.)(HC)

S.10(23C):Educational institution- Nature of activity carried on by organisation would be
predominant factor-Surplus generated was utilized for the purpose of education purpose-
Entitled exemption.

The assessee society was engaged in ensuring high standards of education imparted through the
medium of schools. It had 1750 schools which were affiliated to it and provide education from
nursery to twelfth standard. It was reorganized and listed as a body conducting public examinations
under the Delhi School Education Act 1973.The Council was registered as a society under the Society
Registration Act, 1860) (Punjab Amendment)Act, 1957 as extended to the Union Territory of Delhi.
Approval was denied by the prescribed authority on the ground that activities of the assesse were in
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the nature of business and for the purpose of profit and activities of the assesse was not genuine . On
writ allowing the petition the court held that; Nature of activity carried on by organisation would be
predominant factor. Surpluses generated for purposes of modernising activities and building of
necessary infrastructure to serve object of assessee. Assessee existing solely for educational purposes
there was no evidence to show assessee carried on any activity other than for educational purpose.
Reasonableness of amount spent and quality of decisions of management of assesse. The expression
used in section 37 of the Income-tax Act, 1961, "wholly or exclusively for the purposes of business
and profession™ is similar in its import to the expression "applied wholly and exclusively to the object
for which it is established" as occurring in section 10(23C)(vi). Entitled to exemption.. Writ petition
of assesse was allowed.((AY .2008-2009)

Council for the Indian School Certificate Examination .v. DGIT (2014) 364 ITR 508 (Delhi)(HC)

S. 10(23C) : Educational institution-Surplus receipts from educational Institution — Exemption
cannot be denied. [S.10(23C)(vi)]

Petitioner was a trust wherein the main objects was to carry out educational activities, particularly to
impart education to girls and the trust claimed exemption u/s 10(23)(vi) of the Act . AO on production
of approval of chief CIT and its connection, issued notice to the Petitioner. Ultimately chief CIT,
shillong passed order rejecting the prayer of the Petitioner by declining to grant approval u/s
10(23)(vi) of the Act. Assesee preferred Writ Petition aggrieved by the order. The Hon’ble High
Court allowed WP and held that object clauses of the trust read in a holistic manner showed beyond
reasonable doubt that objective of the trust is to establish and maintain educational institutions in the
country. Further, if after meeting the expenditure requirements, any surplus receipts are available
incidentally from the actually requirements , any surplus receipts are available incidentally from the
activity lawfully carried on by the educational institution , it will not cease to be one existing solely
for educational purpose. Therefore order of chief CIT refusing approval u/s 10(23C)(vi) was set
aside.

Shree Kanya Pathshala Trust .v.UOI (2014)360 ITR 60/ 267 CTR 283 (Gauh.)(HC)

S. 10(23C):Educational institution-Approval after 1-12-2006 continues to remain in force until
withdrawn. (R.2CA, IT Rules 1962)

Where assessee was granted approval after 1-12-2006 by Chief Commissioner under section 10(23C),
same would be a one-time affair and continues to remain in force till it is withdrawn; hence, assessee's
application for extention of approval would be redundant. (AY. 2008-09 to 2010-11).

Sunbeam Academy Educational Society .v. CCIT (2014) 365 ITR 378 /225 Taxman 15 (Mag)/47
taxmann.com 267 (All.)(HC)

S.10(23C):Educational institution-Property purchased in name of director of educational
institution but transferred subsequently to educational institution-Entitled to exemption.[S. 11]

Property was purchased in the name of director of educational institution but was transferred
subsequently to the educational institution. Held, there was no violation of provisions of s.
10(23C)(vi) or s. 11, and Assesseewas entitled to exemption.(AY.2004-05)

CIT .v. Sunbeam English School (2014) 361 ITR 325/ 100 DTR 123/ 217 Taxman 331(All.)(HC)

S. 10(23C):Maternity hospital-Medical attention-Entitled to exemption-Matter remanded to
AO.

The expression "medical attention™ cannot be read to be confined to medical treatment of persons
suffering from an illness or a mental disability alone. If that were the intent of the Legislature, the
sub-clause would have been framed differently stipulating that the subsequent provisions for the
reception and treatment of persons during convalescence, rehabilitation or in regard to providing
medical attention would be of those suffering from an illness or mental disability. Prevalence of
mental disability is not governing requirement of entirety of sub-clause (iiiae).Assessee being a
maternity hospital was entitled to exemption. (AY. 2009-10)

Nehru PrasutikaAspatalSamiti.v. CIT (2014) 361 ITR 68 / 100 DTR 172/221 Taxman 300
(All)(HC)
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Editorial: Order of Tribunal in CIT v. Nehru PrasutikaAspatalSamiti (2013) 26 ITR 376
(Agra)(Trib.) is reversed.

S. 10(23C):Educational institution—Conducting examinations-Matter remanded.

One of the activities undertaken by the assessee was to conduct examinations and several candidates
participated in the examinations. The results secured helped colleges select students for further
studies. Course material, syllabus, contents of papers, question papers, etc., were part and parcel of
the education system. Therefore, the assessee could not be denied the character of "other education
institution™ because it conducted examination or tests. In depth and proper verification or examination
was required to be made before it was held or observed that the activities of the assessee were not
genuinely charitable or were not being undertaken in accordance with the provisions of section
10(23C)(vi). This necessarily entailed and required the assessee's co-operation and furnishing of full
details. General observations should not and cannot become the basis of invoking the thirteenth
proviso to section 10(23C)(vi).No finding that assesse was carrying on activities which were not
solely educational-Matter remanded.(AY's. 2005-2006, 2006-2007, 2007-2008)

All India Management Association .v. DGIT (E) (2014) 362 ITR 451 (Delhi)(HC)

S.10(23C):Educational institution—Not conducting classes but affiliating schools, prescribing
syllabus and conducting examination is eligible exemption.

It is not mandatory to hold classes for an institution to qualify and to be treated as an educational
institution. If the activity undertaken and engaged is educational, it is sufficient. Held, that the
assessee did not conduct classes nor was it directly engaged in teaching students. The assessee
affiliated schools, prescribed syllabus and conducted examination for students. The assessee was
authorised and permitted to conduct the examinations and the results enabled students to get
admission at the graduate level. It was not disputed that the exams conducted by the assessee were
recognised. The assessee was an educational institution within the meaning of section. 10(23C)(vi).
(AYs. 2008-2009, 2009-2010, 2010-2011)

Council for the Indian School Certificate Examinations .v. DGIT(E) (2014) 362 ITR 436 /224
Taxman 210/ 269 CTR 228(Delhi)(HC)

S.10(23C): Educational institution —Imparting education to girls-The object clause of the trust
deed were read in a holistic manner- Refusal to grant registration was not justified. [S. 10(22)
The main object of the assessee-trust was to impart education to girls. Two factors weighed with the
Chief Commissioner while rejecting the claim of the trust. Firstly, a view was taken that all the
objectives of the trust were not solely for carrying out educational activities. The second factor was
that educational activity of the trust was limited to only a particular district in the State of Assam.
Both the factors and the decision of the Chief Commissioner based thereon were fallacious. The trust
deed had to be read as a whole. If the object clause of the trust deed were read in a holistic manner, it
would show beyond any reasonable doubt that the principal objective of the trust was to establish and
maintain educational institution in the country. The order refusing approval was not valid and was
liable to be quashed.

Sree Kanya Pathsala Trust .v. UOI (2014) 360 ITR 60/101 DTR 361 /267 CTR
283(Gauhati)(HC)

S.10(23C):Educational institution-An institution which regularly makes more than 10% - 15%
surplus is existing for profit & is not eligible for exemption-University was not a “State” with in
the meaning of article 289(1) of the Constitution of India . .[S.4, Constitution of India , Art, 12,
131, 289]

As long as “surplus” is “reasonable surplus”, there should not be any difficulty in giving exemption
u/s 10(23C) (iiiab) of the Act. “Surplus” cannot be more than 10% — 15% so as to meet contingencies
or unforeseen expenditure. If University or an educational institution under the guise of “surplus”
start making huge profit, in our opinion, it would cease to exist for net making profit and in that event
would not be entitled for exemption under this provision. (AY. 2004-05 to 2009-10)

Visvesvaraya technological University .v. ACIT( 2014) 362 ITR 279/224 Taxman 89 / 100 DTR
89 /224 Taxman 89 / 267 CTR 40(Karn.)(HC)
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S. 10(23C):Educational institution-One-time approval where approval granted after 13-7-2006-
No necessity to accord subsequent approval unless approval withdrawn by competent authority
- Denial of renewal of approval for 2012-13 - No opportunity of hearing afforded to assessee-Not
justified.

Circular No. 7 of 2010, dated October 27, 2010(2010) 328 ITR 43(St), clarified that once the
approval has been granted under sub-clause (iv) of clause (23C) of section 10, there is no necessity to
accord subsequent approval unless the approval is withdrawn by the competent authority and further
the assessee had not been afforded opportunity of hearing and the order was violative of the principles
of natural justice. Petition was allowed. (A.Y. 2012-13)

State Innovations in Family Planning Services Project Agency .v. UOI (2014) 365 ITR 359 / 226
Taxman 164 (All.)(HC)

S.10(23C):Educational institution-Approval of prescribed authority is necessary for claiming
exemption only u/s. 10(23C)(vi) and not u/s. 10(23C)(iiiad).[S.12A]

Assessee trust was registered u/s. 12A, running educational activities for school students through its
institution. Assessee claimed exemption u/s. 10(23C)(iiiad). AO rejected said claim taking a view that
assessee had not obtained approval from prescribed authority. Approval of prescribed authority is
necessary for claiming exemption only under section 10(23C)(vi) and not under section
10(23C)(iiiad). Assessee existed solely for educational purpose and annual receipts of its institution,
namely, ASK BV was less than Rs. one crore, assessee's claim for exemption was sustainable as per
the provisions of the section 10(23C). Claim of assessee was allowed.(AY. 2009 — 2010)

A.S. Kupparaju & Brothers Charitable Foundation Trust v. Dy. DIT (E)(2014) 149 ITD 531/47
taxmann.com 165/112 DTR 246/166 TTJ 752S (Bang)(Trib.)

S.10(23C):Educational institution-Provisions of section 10(23C)(vi) as it existed for A.Y. 2004-05
contemplated specific approval of prescribed authority as a condition precedent for grant of
exemption-Denial of exemption was held to be justified.[ S.12A]

Assessee-trust Educational institution was running an educational institution namely AIT for
engineering students. claim for exemption u/s. 10(23C)(vi) in respect of said institution was rejected
for not taking approval from prescribed authority. Assessee had applied for grant of approval and
failure of prescribed authority to act upon said application resulted in automatic grant of approval.
The provisions of s. 10(23C)(vi) as it existed for A.Y. 2004-05 contemplated specific approval of
prescribed authority as a condition precedent for grant of exemption. Therefore, in absence of such an
approval, assessee's claim for exemption could not be allowed. (AY.2004-05)

A.S. Kupparaju & Brothers Charitable Foundation Trust .v. Dy.DIT(E)(2014) 149 ITD 531/47
taxmann.com 165 (Bang.)(Trib.)

S.10(23C):Hospital-Exemption is automatic for entities which are wholly or substantially
funded by Government of India or State Government.[S.11,12AA]

The assessee, an association of persons, was established by the Government of Karntaka for charitable
purposes. The assessee had received grant of a sum from State Government. At end of the relevant
year the assessee had an unutilized fund which was claimed by the assessee as exempt under section
11. The Assessing officer found that the assessee was not registered under section 12AA, held that the
assessee was not entitled for exemption under section 11. The CIT(A) affirmed order of the Assessing
Officer. On appeal by the assessee before the tribunal, the tribunal held that the assessee has been
recognized as a Government established, exemption under section 10(23C) (iiiac) is automatic for
entities which were wholly or substantially funded by the Government of India or State Government
as the case may be. Therefore the assessee is entitled for exemption under section 10(23C)
(itiac).(AYs.2008-09,2009-10)

District Health & Family Welfare Society .v. DCIT (2014) 61 SOT 41(URO)/(2013) 24 ITR
604(Bang.)(Trib.)

S. 10(23C)(iiiac) : Hospital-Maternity hospital — No treatment of illness-Not eligible for
exemption.
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Tribunal held that a maternity hospital is not hospital for treatment of illness, etc. Hence, not eligible
for exemption under section 10(23)(iiiac). (AY. 2009-10)

Dy. CIT .v. Nehru Prasutika Asptal Samiti (2014) 159 TTJ 813/ (2013) 26 ITR 376 / 145 1TD 8
(Agra)(Trib.)

S. 10(23C)(iiiad) : Educational institution-Others objects-Merely having the other objects —
Exemption cannot be denied.

It was held that when save and except educational activity the assessee did not carry on any other
activity, merely because there exists object which is not related to educational activities, is not
sufficient to deny the benefit of s. 10(23C)(iiad).(AYs. 2006-07, 2007-08)

Geetanjali Education Society .v. ADIT(E) (2014) 101 DTR 337/ 223 Taxman 167 / 267 CTR 369
(Karn.)(HC)

S. 10(23C)(vi) :Educational institution-Registration-Object clause amended-Oder of High Court
set aside with liberty to apply for fresh registration.

Rejection of application for certificate on ground entire income not used for educational purposes.
Society amended its objects with effect from March 31, 2008. Court held that since society amended
the object clause order of High Court set aside and liberty granted to apply for registration afresh for
assessment years in question with amended objects. (AYs. 2002-2003 to 2007-2008)

Om Prakash Shiksha Prasar Samiti .v. Chief CIT (2014) 364 ITR 329/ 222 Taxman 40 (Mag.) /
267 CTR 181(SC)

S. 10(23C)(vi) : Educational institution-Delay in filing application--Condonation of delay-Chief
Commissioner is not a court-Order of Principal Chief Commissioner rejecting application did
not suffer from any error.[Limitation Act, 1963, S. 5.]

The assessee filed an application under section 10(23C)(vi) of the Income-tax Act, 1961, for the
assessment year 2013-14 on March 19, 2014. The Principal Chief Commissioner by his order dated
April 25, 2014, declined to entertain the application on the ground that it was filed beyond the
stipulated date. On a writ petition :

Held, dismissing the petition, that there was no basis or foundation in the submission that the delay in
filing the application for an exemption under section 10(23C)(vi) beyond the statutory date of
September 30, 2013, should have been condoned. Thus, order of the Principal Chief Commissioner
did not suffer from any error.Applied the ratio in
Commissioner of Customs and Central Excise v. Hongo India P. Ltd. [2009] 315 ITR 449 (SC) (AY.
2013-2014)

I.D. Education Society .v. Principal CCIT (2014) 369 ITR 307 (All.)(HC)

S. 10(23C)(vi) : Educational institution-Other objects-Does not mean institution not existing
solely for educational purposes-Order refusing approval of exemption not sustainable.

Held, that the assessee-society was running an educational institution. Merely because there were
other objects of the society that did not mean that the educational institution was not existing solely
for educational purpose. The emphasis of the word "solely™ is in relation to the educational institution,
which is running not for the purpose of making profit and is not in relation to the objects of the
society. The prescribed authority had misdirected itself in not considering the stipulated conditions
mentioned under section 10(23C)(vi) and had digressed from the main issue in considering the
irrelevant considerations. He had considered the expenditure depicted by the assessee-society in the
previous assessment years. He also considered the findings of the Assessing Officer, which findings
had been set aside in appeal by the appellate authority. Consequently, the order refusing approval for
exemption could not be sustained, the authority was to consider it and pass appropriate orders.((AY.
2003-2004 to 2010-2011).

Simpkins School v. DIT (Inv.) (2014) 367 ITR 335/ 226 Taxman 160(Mag.) (All.)(HC)

S. 10(23C)(vi) :Educational institution-Defect in Trust deed was rectified-Rejection of
application was held to be not justified.
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Application under section 10(23C)(vi) was rejected on ground trust deed did not provide for
distribution of funds on dissolution. Defect in trust deed rectified. Rejection of application not
justified.(AY.2012-2013)

St. Kabir Educational Society .v. CBDT (2014) 366 ITR 378 (P&H)(HC)

S. 10(23C)(vi) : Educational institution-Education-Training-Matter remanded.

Allowing the petition the Court held that prescribed authority to consider whether some form of
information or training regarding a subject imparted by institution, whether such information resulted
in intellectual, moral or social benefit in keeping with education,Whether educational process being
carried on in a systematic way by its arrangement into courses, classes, a specific number and length
of classes in a day, system of promotion, gradation, granting of diploma certificates also to be gone
into. As the Commissioner has not considered all the above facts, matter was remanded for fresh
consideration.

Swar Sangam v. CCIT (2014) 368 ITR 395 (Cal.)(HC)

S.10(23C)(vi): Educational institution—-Approval of Chief CIT-Diversion of funds for personal
use and therefore application for exemption was correctly rejected

Application for approval for A.Y. 2007-08 made on 26.12.2008 was barred by limitation in terms of
fourteenth proviso to s. 10(23C). Chief CIT found that the assessee institution was existing for profit
motive and there was diversion of funds for personal use and therefore application for exemption u/s.
10(23C)(vi) was correctly rejected. (AY. 2007-08 to 2009-10)

Bal Bharti Nursery School .v. CCIT (2014) 98 DTR 366/221 Taxman 77 (All.)(HC)

S. 10(23G) : Infrastructure facility-Bonds-Exemption-Notification-Pre-condition of notification
in Official Gazette is not applicable to bonds purchased by assesse during financial year 1997-
98.

The Court held that once the bonds which had been issued, in respect of which exemption was
claimed by assesse were issued on February 18, 1998, the requirement of notification in the Official
Gazette as a condition precedent for exemption under section 10(23G) of the Act was inapplicable.
Therefore the Tribunal was correct in holding that the pre-condition of notification in the Official
Gazette , introduced by the Finance, Act ,1997 ,with effect from April 1, 1988 was not applicable to
the bonds purchased by the assesse during the financial year 1997-98 relevant assessment year 1998-
99. Appeal of revenue was dismissed .(AY.1998-99)

CIT v. Lord Krishna Bank Ltd. (2014) 366 ITR 416 /107 DTR 138 (Bom.)(HC)

S. 10(23G) : Infrastructure undertakings-Amalgamation-Benefit which has accrued to investor /
assessee cannot be taken away just because investee company which had originally been
approved u/s.10(23G) by Government has amalgamated into another company. [R. 2E]
Assessee, engaged in business of investment, had claimed exemption u/s. 10(23G) in respect of long
term capital gain which arose on account of sale of equity shares of a company named RSPCL. On
date of acquisition of shares, RSPCL had been exempted u/s. 10(23G) and also on date of sale of
shares, RSPCL had enjoyed the said exemption. AO disallowed the exemption on the ground that
RSPCL had cesed to exit from 1-04-2003 due to amalgamation with other company and exemption
was not available to the assesse unless the new company was eligible enterprises approved by the
competent authority. On appeal the Tribunal held that benefit which has accrued to investor/assessee
cannot be taken away just because investee company which had originally been approved u/s.
10(23G) by Government has amalgamated into another company. Approval given u/s. 10(23G) had
not been withdrawn as provided in rule 2E. Hence, exemption u/s. 10(23G) was admissible to
assessee. (AY.2004-05)

Goa Trading (P.) Ltd. .v. ITO (2014) 146 ITD 737 / (2013) 40 taxmann.com 379 (Mum.)(Trib.)

S. 10(29):Warehousing corporation—-Derived from-Supervision charges, fumigation services etc
are eligible for exemption, however income from house property, interest on loan etc are not
eligible.
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Income from house property, bank receipts, income on loans and advances to staff, interest on bank
deposits and dividend, not derived from activities enumerated in section 10(29) hence not eligible for
exemption. Supervision charges, fumigation service charges, weighbridge receipts, income from sale
of tender forms and interest on belated refund of advances are income from activities incidental to
warehousing of produce for storage, processing or facilitating the marketing of commodities which
are eligible for exemption. (AYs. 1989-1990 to 2002-2003.)

Tamilnadu Warehousing Corporation v. ITO (OSD) (2014) 363 ITR 1/(2015) 228 Taxman
331(Mag) (Mad.)(HC)

S. 10(37) : Capital gains-Agricultural land-Land not cultivated by him self- With in specified
urban limits —Additional compensation- Entitled to exemption. [S.45(5)]

Assessee received his share of additional compensation awarded by Court for transfer of agricultural
land .AO denied exemption under section 10(37) on such receipt on ground that agricultural land was
not cultivated by assessee himself .In case of co-owner of land in question in CIT .v. Amrutbhai Patel
in Tax Appeal No. 355/2013 Court held that assessee was entitled to exemption even if agricultural
land was not cultivated by assessee himself but by hired labourer or through his family member,
hence the exemption was allowed.

CIT .v. Jasubhai Somabhai Patel (2014) 225 Taxman 158 / 47 taxmann.com 406 (Guj.)(HC)

S.10(38):Long term capital gains-Securities-Shares sold after two years from their conversion
(stock in trade to investment) did not mean the conversion was illegal and done with an
intention to claim exemption u/s. 10(38)-Income is taxable under the head ‘capital gain’ and
eligible for exemption u/s.10(38). [S. 45]

The assessee filed its return of income declaring long-term capital gains arising from sale of shares
which was claimed as exempt income u/s. 10(38). The AO took a view that the business of the
assessee was not to invest in shares but to deal them as a stockbroker and trader and, consequently,
held the income to be business income and not capital gains. Further, he observed that conversion of
stock-in-trade into investment was done with the intention not to pay tax. The Tribunal, after
considering the facts, held the income to be taxable under the head “capital gains”. The High Court
observed that the Assessee had converted and transferred the shares in question under the head
“investment” on 1 April 2004 and sold them after two years from the date of conversion, and this was
disclosed in the financials. The AO never disputed when the conversion took place. Mere fact that the
income is now exempt from tax after the introduction of Section 10(38) w.e.f. April 01, 2005, does
not mean that the conversion was illegal. Further, the shares had been sold a considerable amount of
time after the conversion. The High Court finally, accepted the assessee’s position of treating the
income from sale of shares, taxable as “Capital gain”. (AY. 2006-07)

CIT .v. Express Securities (P.) Ltd. (2014) 220 taxman 365/105 DTR 86/364 ITR 488/ 272 CTR
294(Delhi)(HC)

S. 10A : Free trade zone-Development of computer software-Customs bonding not a condition
precedent-Assessee fulfilling conditions laid down in section 10A-Entitled to exemption..

The assessee was in the business of computer software development and established in a software
technology park. The assessee claimed deduction under section 10A of the Act. The particulars
furnished showed the date of commencement of production and the date of initial registration with the
Software Technology Parks of India (STPI) were on the same day. While granting permission for
setting up of the units, the STPI authorities had laid down some conditions. Condition No. 5 was that
the units should be customs bonded. The licence for private bonded warehouse obviously would be a
date after the permission granted by the STPI authorities to set up the STPI units. The assessing
authority was of the view that the assessee would be entitled to the benefit under section 10 only if
production commenced in the customs bonded area after such permission and that as the assessee had
commenced production before that date the assessee was not entitled to the benefit. Accordingly, the
claim for exemption was denied to the assessee. The CIT(A) and the Tribunal held that the assessee
was entitled to the exemption. On appeal to the High Court :
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Held, dismissing the appeals, that the assessee commenced production prior to the customs bonding.
However, invoices were raised after the customs bonding. The conditions stipulated in the permission
granted by the STPI was that the units shall be customs bonded. The benefit of such customs bonding
is that the assessee would be entitled to the benefit of customs duty and excise duty. It had nothing to
do with the grant of exemption under section 10A of the Act. The assessee was entitled to the
exemption.

CIT v. Caritor (India) P. Ltd. (2014) 369 ITR 463 (Karn.)(HC)

S. 10A : Free trade zone —-Human resources services-1T enabled services-Entitled to benefit.
The assessee was a hundred per cent export oriented unit registered under STPI and was engaged in
hiring overseas information technology consultants for a US based company. The services rendered
by them to their client included sourcing, screening and interviewing prospective candidates having
information technology skills for recruitment for their overseas customers. It claimed deduction under
section 10A and, accordingly, declared nil income.

On second appeal, the Tribunal allowed the assessee's claim holding that the assessee-company
provides recruitment services by extensively using information technology skills. It was held that the
services provided by the assessee were covered by section 10A, read with Notification bearing No.
SO 890(E), dated 26-9-2000.

On appeal by the revenue dismissing the appeal of revenue the Court held that,It was found that
assesseecompany provide recruitment services by extensively using information technology. It was
using information technology in scanning data, processing it, conducting online tests for short-listed
candidate, and analysing their results. Even list of selected candidate also took place using CATS
application software. These activities were covered under Notification bearing No. SO 890(E), dated
26-9-2000, i.e., human resource service. Therefore assessee would be entitled to benefit under section
10A. (ITA No. 1255 of 2011 dt. 03-09-2014)(AY. 2007-08)

CIT .v. ML Outsourcing Services (P.) Ltd. (2014) 271 CTR 553/ 51 taxmann.com 453 / (2015)
228 Taxman 54 (Mag.)(Delhi)(HC)

S. 10A : Free trade zone-Conversion of firm into company-Splitting up or reconstruction-
Entitled to exemption.

All partners of erstwhile firm became shareholders of company and no outsiders were inducted. Also,
all assets and liabilities were transferred to the company. Held, there was no transfer of business upon
conversion of firm into company. Since the assessee fulfilled all conditions enumerated in s. 10A,
deduction was to be allowed. (AYs. 2002-03 to 2004-05)

CIT .v. Foresee Information Systems P. Ltd. (2014) 365 ITR 335 (Karn.)(HC)

S. 10A : Free trade zone -Initiated production in 1999 — Prior to its registration as STPI in
2002-Benefit cannot be denied.

High Court held that in order to claim deduction, under section 10A, twin conditions are that an
undertaking in hardware technology park or software technology park must be in existence
commencing its production on or after 1-4-1994 and it should not have been formed by splitting up or
reconstruction of an existing business. Assessee was in software technology park and registered as
STPI in 2002 and further assessee was not formed by splitting up or reconstruction of business
already in existence, mere fact that assessee was in existence since 1999, i.e., prior to date of
registration on 27-3-2002, would not disentitle assessee from claiming benefit under section 10A
(AYs. 2003-04 to AY 2005-06)

Nagesh Chundur .v. CIT (2014) 220 Taxman 47 / (2013) 358 ITR 521 / 39 taxmann.com 190
(Mad.)(HC)

S. 10A: Free trade zone-Set off of losses—Export processing zone unit-Brought forward losses of
non export processing zone unit is not to be deduced or reduced from profit /income of export
processing unit.[S.10B, 80A]
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Brought forward losses of non-export processing zone unit cannot be deducted or reduced from
profit/income of export processing zone unit. (AYs.2002-2003, 2003-2004)
CIT .v. TEI Technologies Pvt. Ltd. (2014) 361 ITR 36 (Delhi)(HC)

S. 10A: Free trade zone-Manufacture—-Making of jewellery-Entitled to exemption.

Process of making jewellery amounts to manufacture and assessee is entitled to exemption under
section 10A. (AYs.2003-2004, 2005-2006)

CIT .v. Jayshree Gems and Jewellery (2014) 362 ITR 272 (Delhi)(HC)

S.10A: Free trade zone — Donation for charitable purposes — Benefit can be claimed both under
sections 10a and 80G. [S. 80G]

New industrial undertaking in free trade zone which gave donation for charitable purposes is eligible
for benefit can be claimed both under sections 10A and 80G. S. 10A is an exemption s. whereas s.
80G is a deduction s. and, therefore, there would be no double deduction in respect of the same item,
even if a benefit under both sections has been claimed. (ITA no 1192 of 2006 dt 22-4-2013).(AY.
1998-99)

CIT .v. Infosys Technologies Ltd. (2014) 360 ITR 714/104 DTR 282/ 270 CTR 523 (Karn.)(HC)

S.10A: Free trade zone-Interest income out of surplus funds in Banks and sister concerns &
EEFC account is eligible for exemption.[S.10B]

The question is whether the interest received and the consideration received by sale of import
entitlement is to be construed as income of the business of the undertaking. There is a direct nexus
between this income and the income of the business of the undertaking. Though it does not partake
the character of a profit and gains from the sale of an article, it is the income which is derived from
the consideration realized by export of articles. In view of the definition of ‘Income from Profits and
Gains’ incorporated in Subsection (4), the assessee is entitled to the benefit of exemption of the said
amount as contemplated under Section 10B of the Act. (AYs. 1998-99 & 2001-02)

CIT .v. Motorola India Electronics (P) Ltd. . (2014) 98 DTR 81/265 CTR 94/ 46 taxmann.com
167 / 225 Taxman 11 (Mag.)(Karn.)(HC)

S.10A : Free trade zone-Certificate was not filed before AO-Quoting wrong provision
exemption cannot be denied.[S.10B,Form No. 56G]

The assessee-company was engaged in the business of medical transcription and it claimed deduction
under section 10B by claiming that it was a 100 per cent export-oriented unit. AO rejected claim on
ground that assessee failed to obtain required certificate and other evidence to establish claim of
deduction. Before CIT (A) assessee claimed exemption under section 10A on ground that all requisite
conditions were fulfilled. CIT(A) granted deduction by recording that merely because assessee had
quoted a wrong provision of law before AO, same was not good reason to deny relief when otherwise
assessee was entitled to deduction. On appeal by revenue the Tribunal held that finding of fact
recorded by CIT(A) needed no interference.(ITA No. 1871 (Mum.) of 2011 dt. 08-05-2014) (AY.
2007-08)

ITO .v. Accentia Technologies Ltd. (2014) 34 ITR 505 / 52 taxmann.com 89 / (2015) 67 SOT 165
(Mum.)(Trib.)

S. 10A : Free trade zone-Turn over- Export turn over —Foreign exchange-Excluded from export
turnover has also to be reduced from total turnover.

While computing exemption under section 10A, expenditure on telecommunication, insurance and
other heads incurred in foreign exchange excluded from export turnover has also to be reduced from
total turnover.(ITA No. 454 (MDS.) of 2014 dt 8-8-2014) (AY. 2006-07)

ACIT v.Think Soft Global Services (P.) Ltd. (2014) 34 ITR 633/ 52 taxmann.com 109 / (2015)
152 ITD 246 (Chennai)(Trib.)

S. 10A : Free trade zone —Amounts not deductible-Amount of statutory disallowance u/s.
40(a)(ia) and 43B has to be considered as business profit eligible for deduction uf/s.
10A[S.40(a)(ia), 43B]
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It is the well-established fact that as per the provisions of s. 10B recomputed profits shall be
considered for the purpose of computation of deduction u/s 10B. The disallowances of expenditure
should be computed for the purpose of deduction u/s 10B accordingly if the AO recomputes the profit
from eligible business by disallowing certain expenditure and liability u/s 40(a) (ia) and 43B, such
recomputed profit shall be considered for the purpose of deduction u/s 43B. The amount of statutory
disallowance has to be considered as business profit eligible for deduction u/s. 10A. Whether where
communication charges, insurance charges and reimbursement of expenses attributable to delivery of
computer software outside India, are to be reduced from export turnover then same should as well be
reduced from total turnover while computing deduction under section 10A. (AY. 2008-2009)

Virtusa (India) (P.) Ltd. .v. Dy. CIT (2014) 150 ITD 278 (Hyd.)(Trib.)

S. 10A : Free trade zone-Opting out of provisions of s. 10A in terms of sub-section (8) will not
extend period of benefit beyond 10 years from previous year relevant to assessment year in
which assessee begins to manufacture or produce articles or things.[S.10A(3),10A(8)]

The assessee began to manufacture or produce articles or things in the previous year relevant to AY
05-96. Assessee claimed benefit of section 10A for first time in year 1998-99. By virtue of
amendment to section 10A(3) effective from A.Y. 1999-2000, benefit of exemption was granted for
ten consecutive years started from assessment year in which assessee began to manufacture article or
thing.Since assessee started its manufacturing activities from A.Y. 1995-96, band of 10 years as per
amended law would be from A.Y.1995-96 to A.Y. 2004-05 only.Therefore the assessment year from
which the begin to get deduction u/s.10A will be consecutive years commencing from A.Y. 95-96.
The law as it existed prior to Substitution of Sec.10A of the Act w.e.f. 1-4-2001 was deduction was to
be allowed for 5 consecutive assessment years falling within a period of 8 years from the Assessment
year in which the industrial undertaking begins to manufacture or produce articles or things. From AY
01-02 instead of 5 consecutive assessment years out of 8 assessment years from the Assessment year
in which the industrial undertaking begins to manufacture or produce articles or things, deduction
u/s.10A of the Act was allowed for a period of 10 consecutive years from the Assessment year in
which the industrial undertaking begins to manufacture or produce articles or things. The Assessee for
AY 95-96 to 97-98 the could not get the benefit of deduction u/s.10A of the Act, may be due to
absence of profits or by exercise of its option to choose the following 5 years to claim deduction
u/s.10A as per the law as it existed then. According to the law as it existed upto AY 00-01 the
Assessee could have claimed deduction only upto AY 02-03 the end of the 8 year period from 95-96.
The Assessee claimed deduction u/s.10A for AY 98-99 to 01-02. The Assessee opted out of the
provisions of Sec.10A of the Act by virtue of the provisions of Sec.10A(8) of the Act which gives
such opting out to an Assessee for AY 02-03 to 04-05. The band of 10 years as per the amended law
would be from 1995-96 to 04-05 only. Out of the provisions of Sec.10A will not have the effect of
extending the band period of 10 years. The Assessee could thus get the benefit of the amended law
applicable from AY 01-02 only for 2 more years viz., A.Y. 03-04 & 04-05. The provision for opting
out of the provisions of Sec.10A of the Act is intended to facilitate an Assessee who can get more
benefit under any other provisions of the deduction under Chapter VIA of the Act. That provision
cannot extend the period of benefit beyond 10 years from the previous year relevant to Assessment
year in which the Assessee begins to manufacture or produce articles or things. Claim of assesse was
rejected.(AY. 2008-09)

Aditi Technologies (P.) Ltd. .v.ITO(2014)149 ITD 515 / 47 taxmann.com 166 (Bang.)(Trib.)

S. 10A : Free trade zone—Claim can be made before CIT(A)- Though approval of Director of
STPI to EOU is sufficient for s. 10A, it is not so for s. 10B. For s. 10B, the approval of the Board
appointed under I(D&R) Act is necessary. Claim for s. 10A can be made before CIT(A)[S.10B]

(1) The fact that the assessee is a 100% EOU approved by the Director, STPI does not mean entitle
the assessee to deduction u/s 10B if the undertaking is not been approved by the Board appointed in
this behalf by the Central Government in exercise of powers conferred by section 14 of the Industries
(Development and Regulation) Act, 1951, which is an express requirement for claiming deduction u/s
10B of the Act because of Explanation 2(iv) below section 10B of the Act as held in Regency
Creations 27 taxmann.com 322 (Del). The plea of the assessee that the High Court has not considered
the argument that a conjoint reading of the Exim Policy/Foreign Trade Policy entitles the assessee to
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the benefits of section 10B of the Act, once the unit is approved as per the Exim Policy is not
acceptable because, having regard to judicial discipline, the Tribunal cannot disregard the judgement
of the High Court in the manner sought to be canvassed. In Technovate E Solutions P. Ltd 354 ITR
110 (Del) the Delhi High Court held that the approval granted by the Director of STPI is sufficient
approval so as to satisfy the condition stipulated in section 10A(2)(i)(b) of the Act in view of the
Instruction and communication of the CBDT and it was held that the approval granted by the Director
of STPI would be deemed valid for the purposes of compliance with the conditions stipulated u/s
10A(2) of the Act. However, as the aforesaid judgement in Technovate E Solutions P. Ltd deals with
section 10A of the Act and not with section 10B, it does not help the assessee in the present case.

(i) However, the Revenue’s contention that the assessee cannot be allowed the benefits of section
10A of the Act merely because the prescribed Audit Report in Form No.56F was not filed in the
return of income, is quite erroneous because after denial of deduction u/s 10B of the Act in the
assessment order, the earliest opportunity for the assessee to stake claim for deduction u/s 10A of the
Act was before the CIT(A); and, the assessee made the claim before the CIT(A) along with the
prescribed Audit Report in Form No.56F. The Delhi High Court in Valiant Communications (supra)
in similar circumstances held that the claim of the assessee for deduction u/s 10A of the Act is
required to be examined in accordance with law. ( ITA No. 2554/PN/2012,Dt. 30/10/2014. )
(AY.2009-10)

Clarion Technologies Pvt. Ltd. .v. DCIT(2015) 167 TTJ 532/114 DTR 34
(Pune)(Trib.);www.itatonline.org

S.10A : Free trade zone —Export turn over-Total turnover.

AO had reduced telecommunication and travelling expenses from export turnover. Tribunal held same
was also to be excluded from total turnover for computing deduction under section 10A.Followed CIT
v. Tata Elxsi Ltd (2012) 349 ITR 98 (Karn)(HC)(2007-08)

Witness Systems Software India (P) Ltd. v. Dy. CIT (2014) 61 SOT 64 (URO) / (2013) 34
taxmann.com 183 (Bang.)(Trib.)

S. 10A : Free trade zone-Export turnover-Total turnover-Where any expenditure is to be
reduced from export turnover, same is to be excluded from total turnover also.

AOreduced the communication expenses from the export turnover for computation of deduction u/s.
10A. CIT(A) without appreciating the fact that the communication expenses were consisting of
telephone charges, and internet charges which were incurred in normal course of business and not
specifically for the purpose of delivery of software outside India, should have directed to be excluded
from the export turnover for computing the deduction under section 10A.Tribunal held that if these
communication expenses are to be excluded from the export turnover, then the same should also be
excluded from the total turnover for computing the deduction u/s. 10A. (AY. 2005-06)

Intoto Software India (P.) Ltd. .v. ACIT(2014) 146 ITD 360 / (2013) 35 taxmann.com 421/30
ITR 504 (Hyd.)(Trib.)

S. 10B : Export Oriented undertaking —Unabsorbed depreciation-Cannot adjust unabsorbed
depreciation against other income.[S.56]

Court held that since section 10B provides 100 per cent exemption for export income and not for other
income, unabsorbed depreciation should be adjusted against income of export oriented business only,
assessee cannot adjust unabsorbed depreciation against other income so as to take exemption from
payment of tax even for other income. (ITA No. 1501 of 2008 dt. 19-09-2013)(AY.1994-95)
Himatsingka Seide Ltd. .v. CIT (2014) 266 CTR 141 / 48 taxmann.com 357 / (2015) 228 Taxman
63(Mag.)(SC)

Editorial : Decision in CIT v. Himatasingike Seide Ltd ( 2006)286 ITR 255/ 156 Taxman 151/206
CTR 106 (Karn)(HC) is affirmed.,

S. 10B : Export oriented unit-Profits derived from export-Interest earned on deposits for
opening letters of credit-Attributable to activity of export--Entitled to exemption-Public issue of
shares by assessee-Interest on share application moneys deposited by applicants for shares not
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income derived from export activity-Not entitled to exemption-Interest on deposits made from
share application moneys pending issue of shares-Not entitled to exemption.

Obtaining of letters of credit is an essential activity for undertaking exports and the deposit of
amounts for that purpose is a condition precedent. The interest yielded on the deposits was
attributable to or could be said to be derived from the activity of export. Therefore, the interest earned
in respect of the bank deposits kept for opening letters of credit was entitled to exemption.

The interest given by banks in respect of moneys received by them, on behalf of the assessee, against
public issue of shares was not entitled to exemption as it was not part of scheme of export.

CIT .v. Indo Aquatics Ltd. (2014) 369 ITR 589 (T & AP)(HC)

S.10B : Export oriented undertaking-Assessee's sister undertaking fulfilling requirements of
section 10B(2)(ii) and (iii) at time of formation--Transfer of entire business to assessee-Entitled
to exemption-

The assessee was engaged in export of digitised medical transcription. It acquired the entire business
relating to medical transcription of its sister concern in relation to the AY 2002-03 and claimed
exemption under section 10B for the AY.2004-05. The AO disallowed the claim on the grounds that
(i) the assessee did not satisfy the requirement of sub-section (2) of section 10B,The CIT(A) held that
the undertaking had not been set up by the assessee but was set up earlier by its sister concern and was
transferred to the assessee and, hence, there was no violation of section 10B(2)(ii) or section 10(2)(iii)
as the assessee had entered into a business transfer agreement with its sister concern. There was no
finding that the sister concern had acquired or previously used machinery or equipment. The Tribunal
allowed the appeals of the Revenue in respect of the assessment years 2002-03 and 2003-04 relying
upon sub-section (9) of section 10B but dismissed the appeal for the assessment year 2004-05
observing that sub-section (9) of section 10B was omitted and was not applicable for the assessment
year 2004-05. On appeal by revenue the dismissing the appeal the Could held that the assessee,
could not be denied the benefit under S.10B. (AY 2004-2005)

CIT .v. Heartland Delhi Transcription Services P. Ltd. (2014) 366 ITR 523/270 CTR 373/
(2015) 228 Taxman 326(Mag)(Delhi)(HC)

S.10B :Export oriented undertaking-Requisite approval from Board constituted under
Industries (Development and Regulation) Act, 1951 not possessed by assessee-Tribunal not
entitled to rewrite law or accept anything in lieu of what was required by statute--Matter
remanded to AO,with directions.[S. 254(1).

Tribunal, following an earlier decision, allowed the claim of the assessee for exemption under S.10B
of the Act,on the basis of a letter of the General Manager, District Industries Centre, Directorate of
Cottage and Small Scale Industries. On appeal by revenue, allowing the appeal partly, held (i) that
since the assessee did not possess the requisite approval as 100 per cent. export oriented undertaking
by the Board appointed by the Central Government in exercise of powers by section 14 of the
Industries (Development and Regulation) Act, 1951 and the Rules made thereunder, the Tribunal
could not have rewritten the law nor could have accepted anything in lieu of what was required by the
statute. Therefore, the view of the Tribunal was wrong and was, therefore, set aside and the AO was
directed to consider whether the assessee was entitled to any other benefit under the Act on the basis
that hundred per cent. profits were earned from exports.

CIT .v. J.E. Enterprises P. Ltd. (2014) 366 ITR 571/272 CTR 102/(2015) 228 Taxman 171(Mag)
(Cal.)(HC)

S.10B : Export oriented undertaking -Subsidiary merging with assessee-Assessee eligible for
benefit of exemption-.

Rejecting the appeal of revenue the Court held that the subsidiary of assessee, a 100 per cent. export
oriented unit, merging with assessee by order of court is not a case of business formed by splitting up
or reconstruction of a business already in existence. Assessee's status as 100 per cent. export oriented
unit approved by Government of India. Assessee eligible for benefit of exemption.Referred to the
Central Board of Direct Taxes Circular No. 378, dated March 3, 1984(1984) 149 ITR (St.)1, and held
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that the benefit was attached to the undertaking and not to the ownership, thus, allowed the
claim.(AY.1994-1995)
CIT .v. Shri Renuga Textiles Mills Ltd.(2012) 254 CTR 423/ (2014) 366 ITR 649 (Mad.)(HC)

S. 10B :Export oriented undertakings-Export of granites-Matter remanded to Assessing Officer
where the Tribunal failed to look into documents and rejected claim under section 10B &
80HHC. [S.80HHC]

The assessee-company was engaged in the business of export of granites. The assessing authority
denied the benefit of exemption under section 10B to the assessee. The CIT(A) however, granted
relief under section 80HHC. After failing before the Tribunal, the Revenue preferred an appeal before
the High Court and the matter was remitted to the Commissioner (Appeals). The Commissioner
rejected the claim under section 10B as well as section 80HHC. The Tribunal held that the issue was
squarely covered by the judgment of the High Court in assessee’s own case for AY 1994-95 wherein
the assessee was not entitled to exemption under section 10B and 80HHC as well.

On appeal, the High Court held that the judgment rendered by High Court for assessment year 1994-
95 was an ex parte order and further, in absence of certificate under section 14 of Industries
(Development and Regulation) Act, 1951, it was held that assessee was not entitled for exemption
under section 10B. Similarly benefit under section 80HHC was declined for non-filing of audit report.
However, subsequently assessee had produced the said documents claiming exemption but authorities
declined its claim. Therefore, in view thereof, entire matter was sent to the assessing authority, who
would look into all materials produced by assessee in respect of its claim and decide the matter afresh.
(AYs. 1995-96 & 1996-97)

Natural Stones Exports Ltd. .v. ACIT (2014) 222 Taxman 35(Mag)/42 Taxmann.com 467
(Karn.)(HC)

S. 10B : Export oriented undertakings-In absence of specific definition of term "‘manufacture’, it
includes every process which ultimately results in production of new article having a different
character.[S.2(29B)]

The assessee was engaged in the business of manufacture and export of cut and polished granite
building slabs was a 100 per cent Export Oriented Unit. It claimed exemption u/s. 10B.The AO
rejected the assessee's claim on the ground that cutting and polishing of granite slabs did not amount
to manufacture or production of an article or thing. He further contented that with the deletion of the
definition 'manufacture’ contained in section 10B from the year 2001, the expression 'manufacture’
had to be understood in the normal sense and hence polishing of rough granite was not a manufacture
or production of an article or thing. The CIT(A) and Tribunal allowed the appeal filed by the assessee.

On appeal by the department, the High Court observed that even though the definition of
'manufacture’ was omitted from section 10B w.e.f. the year 2001, yet u/s. 2(29BA) inserted w.e.f. the
year 2009 under the Finance (No. 2) Act, 2009, the term "'manufacture’ was defined. However, during
the year under consideration, there was no definition of manufacture existing and hence, in the
absence of any specific definition, as per common man’s understanding the expression 'manufacture’
would include every process, which would ultimately result in the production of new article having a
different character in view. Accordingly the appeal filed by the department was dismissed. (AY.
2003-2004 to 2005-2006)

CIT .v. Pallava Granite Industries (I) (P.) Ltd. (2014) 221 Taxman 107(Mag.) (Mad.)(HC)

Super Auto Forge Ltd v. ACIT (2014) 365 ITR 318 (Mad.)(HC)

S.10B: Export oriented undertakings -Training fees-Not profits and gains derived from export
oriented undertaking-Deduction is not allowable.

The assessee being 100% export oriented unit claimed exemption u/s.10B of the Act on the income
received by them as by way of training fees. The AO disallowed the claim on the view that the
relationship between the assessee and the trainees was not that of the employer and employees and
training was given to the outsiders. On appeal CIT (A) allowed the appeal as training being
recognized as part of software development in the EOU, the receipt from training the programme was
exempt u/s 10B of the IT Act. On appeal in Tribunal dismissed assesses appeal and held that as
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income falling under 10B was earned as fee received by the assesse for imparting training to outsiders
by using some infrastructure which might be lying idle as the assesse had not exported any article or
goods or software during the period relevant to the assessment year under consideration. On an appeal
the Court held that on admitted facts, the receipt was related to a fee charged by it, on the training of
Professionals who are admittedly not its employees and that the profits and gains not being one rising
on account of manufacture or production of an article or thing, the benefit u/s 10B has no relevance.
Further the court held that the assessee shows that the receipts come clearly within the language of the
section, it is not possible for the court to give an elastic interpretation to the clear words based on tax
treatment under different enactments or the schemes formulated for setting up of industries in a
particular area or zone. (AY's. 1996-97, 1997-98, 1999-2000)

Penta Medi Graphica Ltd. .v. CIT (2014) 264 CTR 543 (Mad.)(HC)

S. 10B : Export oriented undertakings-Mistake in mentioning the section in the return for
claiming the exemption—Exemption cannot be denied. [S.801B, 251]

Assessee was eligible for exemption under section 10B and it had been found to be in order except
that instead of mentioning exemption under section 10B, while e-filing return, it was wrongly on
account of typographical error mentioned section 80-IB, it could not be said to be such a mistake by
which exemption could be disallowed out rightly. (AY.2008-09)

CIT .v.Rajasthan Fasteners (P.) Ltd. (2014) 363 ITR 271 / 222 Taxman 100 (Mag.) / 266 CTR
401 (Raj.)(HC)

S. 10B:Export oriented undertakings-Manufacturing-Food items- Outsourcing-Only some
follow up action was done by assessee-Not entitled to exemption.

A part of manufacturing activity of the assessee was outsourced. Raw material for preparation of
snack items was not procured and supplied by assessee. Only some follow up action taken by assessee
for packing and storing snacks was done by the assessee. Held, this did not amount to manufacture or
producing an article or thing. Hence, assesseewas not entitled to exemption.(AY.2008-09)

Deepkiran Foods P. Ltd. .v. ACIT (2014) 361 ITR 437 /269 CTR 281/ 224 Taxman 135 / 105
DTR 29 /(Guj.)(HC) (Mag)(Guj.)(HC)

S.10B:Export—oriented undertakings-Manufacture-Processing of flowers amounted to
manufacture-Three directors of Pvt. company being partners of the firm can be said that the
firm was set up by reconstruction-Entitled exemption.

In the absence of a definition, the word "manufacture™ has to be given a meaning as is understood in
common parlance. It is to be understood as meaning the production of articles for use from raw or
prepared materials by giving such materials new forms, qualities or combinations whether by hand
labour or machines. If the change made in the article results in a new and different article then it
would amount to manufacturing activity. Thus, if the commodity can no longer be regarded as the
original commodity but instead is recognised as a new and distinct article, then the activity of
manufacture can be said to have taken place.

Held, apart from cleaning and grading, the assessee had taken further processing; that what was
purchased as raw material and what was exported as a product for export were totally different items
i.e. handicraft items of dried flowers and parts of plants. The process that the assessee had undertaken
clearly pointed out the irreversible nature of the final end product from the raw material purchased.
Given the admitted fact that what was purchased by the assessee as raw material and exported goods
were totally different items and commercially known as different products going by the definition
"manufacture”.

The Tribunal had also pointed out that the firm was constituted with the capital contribution by the
partners from their personal funds. Neither the presence of the partners nor the products dealt with
would be of any guidance to decide the issue raised by the assessee. So too the workmen working in
the assessee's business and in the company. In the absence of any material to substantiate the
contention of the Revenue that the firm was constituted by splitting up of the company, the firm was
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not formed by splitting up of the company. The assessee-firm was entitled to exemption under s.
10B.(AYs. 2004-05, 2005-06 , 2006-07 2008-09)
CIT .v. Deco De Trend (2014) 360 ITR 1/264 CTR 78 (Mad.)(HC)

S.10B:Export—oriented undertakings—Manufacture-Mix cable scrap, mix metal scrap-Old used
transformers-All process amounted to manufacturer-Entitled to exemption.[S.2(29BA)]

The word “manufacture” implies a change but every change in the raw material is not manufacture.
There must be such a transformation that a new and different article must emerge having a distinct
name, character or use. The assessees would put the imported material to series of manual and
mechanical processes and through such exercise so undertaken, bring into existence entirely new,
distinct and different commodities which are marketable. Thus, the Tribunal, in our opinion, correctly
came to the conclusion that this process amounted to manufacturing.(AY. 2003-04

CIT .v. Miteshimpex(2014)367 ITR 85/ 104 DTR 169/270 CTR 66/225 Taxman
168(Mag.)(Guj.)(HC).

S. 10B : Export oriented undertakings-Customized electronic data- '‘Ready to print books'
exported by assessee in form of a CD or e-mail are customized electronic data eligible for
claiming benefit of deduction.

Applicability of s. 10B(2)(i), which is the subject matter of dispute in the instant case it is admitted by
both the parties that all other conditions relevant to applicability of section 10B are being satisfied by
the taxpayer. In the instant case, the intention of the Legislature is to provide benefit of deduction to
enterprises which are not simply engaged in manufacture or produce any article or thing, but even to
those assessees whose end product is any customized electronic data. Benefit of deduction under
section 10B is also available on rendering of any of the services as notified by the Board like the item
(ii) in the notification wherein even call centres, animation, etc. which are brought in the sweep of any
product or services stated in clause (b) of item (i) of Explanation 2 to section 10B. Therefore, the
submissions made by assessee that the restricted scope of the meaning of the phrase 'manufacture or
produce’. Irrespective of form in which input data is, so long as end product is in form of electronic
data which is customised by assessee for end use of a particular customer, benefit of deduction u/s.
10B cannot be denied.(AY.2006 - 2007)

Kiran Kapoor .v. ITO (2014) 150 ITD 237/ 164 TTJ 157 (Delhi)(Trib.)

S.10B : Export oriented undertakings-Trading-Granite monumental slabs-Eligible for
deduction.

The assessee is a manufacturer and exporter of granite monumental slabs. During the course of the
assessment proceedings the Assessing Officer noticed that the assessee company has purchased
granites to the extent of Rs.42,62,996/- and the same was exported. The only question before us is
whether the assessee is eligible for the deduction under section 10B in respect of trading profits or
not. The Tribunal held that in the case of T. Two International (P) Ltd. v. ITO (26 SOT 583) (Mum)
has observed that to allow deduction u/s 10A the material consideration is export of eligible goods
and not whether those goods are manufactured or purchased by the assessee. Profits from both, the
self-manufactured as well as trading in goods have been made eligible for deduction u/s 10A of the
Act. However, this court is of the opinion that section 10A and section 10B are similar. The Tribunal
followed its own order in the case of T. Two International (P) Ltd. (supra) and allowed assessee’s
Appeal.(AY. 2005-06)

GTP Granites Ltd. v. ACIT (2014) 61 SOT 36(URO.) / (2013) 26 ITR 369 (Chennai)(Trib.)

S. 10B : Export oriented undertakings-Trading-Granite monumental slabs-Held to be eligible
deduction.[S.10B]

The assessee is a manufacturer and exporter of granite monumental slabs. During the course of the
assessment proceedings the Assessing Officer noticed that the assessee company has purchased
granites to the extent of Rs.42,62,996/- and the same was exported. The only question before us is
whether the assessee is eligible for the deduction under section 10B in respect of trading profits or
not. The Tribunal held that in the case of T. Two International (P) Ltd. .v. ITO (26 SOT 583) (Mum)
has observed that to allow deduction u/s 10A the material consideration is export of eligible goods
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and not whether those goods are manufactured or purchased by the assessee. Profits from both, the
self-manufactured as well as trading in goods have been made eligible for deduction u/s 10A of the
Act. However, this court is of the opinion that section 10A and section 10B are similar. The Tribunal
followed its own order in the case of T. Two International (P) Ltd. (supra) and allowed assessee’s
Appeal. (AY. 2005-06)

GTP Granites Ltd. .v. ACIT (2014) 61 SOT 36 (URO) / (2013) 26 ITR369 (Chennai )(Trib.)

S. 11 : Property held for charitable purposes-State Road Corporation-Employees of corporation
are public employees working for and on behalf beneficiaries-Corporation is entitled to
exemption.[S.11(4A)]

The AO in the light of the amendment , refused to the extend the benefit of the exemption under
section 11(4A) to the assessee on the ground that it did not satisfy the test under sub —section (4A) of
section 11 . This view was affirmed by the CIT(A) and Tribunal. All the authorities proceeded on the
assumptions that the assessee was being run by paid employees and not the beneficiaries. On
reference the Court held that employees of the assessee in the ultimate analysis were none other than
the public employees working for on behalf the beneficiaries. The role played by the Government was
nothing but a systematic activity, through which the will of the public was transmitted or
translated. Where two views are possible while interpreting a provision of tax law, the one that helps
the assessee or beneficiary must be chosen. The assessee was acorporation serving needs of the
travelling public in the State and had been enjoying the benefit for the past several decades. Further
sub section (4A) ceased to be force on its being deleted in the year 1991. Therefore the assesse was
entitled to exemption.(AYs. 1987-88, 1988-89)

AP.S.RT.C..v.CIT (2014) 368 ITR 461 (T& AP)(HC)

S. 11 : Property held for charitable purposes-Depreciation-Computation of income-
Depreciation is allowable.[S. 32]

Dismissing the appeal of revenue, the Court held that the object of section 11 of the Act, is to feed
public charity. By permitting computation of income in a commercial manner,the object of feeding
public charity is achieved. The amount deducted by way of depreciation is in that case ploughed back
for user on account of charity. It cannot be disputed that a building used for the purpose of charity
diminishes in value over time like any other building. Therefore, providing for such diminution of
value would keep the corpus of the trust intact otherwise the corpus of the trust itself in course of time
may get dissipated. Depreciation is deductible while computing the income of a charitable trust.

CIT .v. Siliguri Regulated Market Committee (2014) 366 ITR 51 /51 taxmann.com 455
(Cal.)(HC)

S. 11 : Property held for charitable purposes-Will bequeathing entire property including
immovable property and shares to assessee-trust-Will challenged in probate proceedings--Trust
acquiring no legal right--No violation of section 11(5).[S.13].

Dismissing the appeal of revenue the Court held will bequeathing property including immoveable
property and shares to assessee Trust the will was challenged in probate proceedings. Till the will was
probated and it was affirmed that the will was declared genuine, the assessee trust would not acquire
the legal right on the property for the purpose of Income-tax If probate was denied the properties
would not devolve on the assesse. The foreign shares had not been transferred in the assesse trust ,
hence there could be violation of section 11(5).As regards advance the same was paid for raising a
memorial for the late Raja Bahadur Singh, however as the project was not completed due to
disputes.This being a factual position there was no violation of section 11(5).Appeal of revenue was
dismissed.(AY.1991-1992)

DIT(E) .v. Khetri Trust (2014) 367 ITR 723/52 taxmann.com 98 (2015) 228 Taxman
172(Mag.)(Delhi)(HC)

S. 11 : Property held for charitable purposes —Charitable purpose-Impart of education-Capital
expenditure-Surplus  was  utilised for infrastructure  development-Eligible  for
exemption.[S.2(15), 12A]
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Main object of the assesse trust is to impart education, therefore when the surplus is utilised for
educational purpose, i.e. for infrastructure development it cannot be said that the institution was
having object to make profit. Surplus used for management and betterment of institution could not be
termed as profit. Surplus was used for management and betterment of institution could not be termed
as profit. Capital expenditure incurred by an educational institution is the basic necessity if such
expenditure promotes the object of the Trust. Accordingly capital expenditure incurred by a trust for
acquiring /construction capital asset would be application of money and the assesse would be entitled
to exemption under section 11(1)(AY. 2007-08)

CIT .v. Silicon Institute of Technology (2014) 272 CTR 319/112 DTR 233 (Orissa)(HC)

S. 11 : Property held for charitable purposes-Charitable purpose-Pre —Sea and Post-Sea
training for ships and maritime industry- Educational- Trust entitle to exemption.[S. 2(15)]

The assesse trust was established with the purpose of administering and maintaining technical training
institutions at various places in India for pre sea and post sea training for ships and maritime industry
as a public charitable institution for education for officers , both on the deck and engine side. AO held
that the assesse was not entitled exemption but CIT(A) and Tribunal held that it was entitled
exemption. On appeal by revenue dismissing the appeal the Court held that the assesse Trust is
eligible to exemption.(AY. 2007-08)

DIT .v. Samudra Institute of Maritime Studies Trust (2014) 369 ITR 645 (Bom)(HC)

S.11: Property held for charitable purposes- Depreciation — Income of a trust registered u/s.
12A has to be computed on commercial principles and in doing so depreciation on fixed assets
utilised for charitable purposes is allowable.[S. 12A, 32]

The assessee was a society registered under the Societies Registration Act, 1860. While computing its
income, the assessee had declared gross receipts on account of donations, profit on sale of land and
bank interest. Against the gross receipts, the assessee claimed depreciation based on commercial
principles and claimed the balance amount as exempt u/s 11. The AO denied this allowance of
depreciation; however, it was allowed by the CIT(A) as well as by the ITAT. The Revenue preferred
an appeal before the High Court.

The High Court dismissed the appeal of the Revenue after relying on various case laws where it was
held that in computing the income of a charitable institution/trust, depreciation of assets owned by the
trust/institution is a necessary deduction on commercial principles. (AY. 2006-07)

DIT .v. Vishwa Jagriti Mission (2013) 262 CTR 558/ (2014)227 Taxman 144(Mag) (Delhi.) (HC)

S. 11 : Property held for charitable purposes —Exercise of option-Disallowance cannot be made
on the ground that declaration was not made in a prescribed manner.

Assessee, a chartable trust, being unable to utilise income from property to extent of 85 per cent,
wrote letter conveying to department to exercise option available under clause (2) of Explanation to
section 11(1) so as to allow to spend surplus amount that may remain at end of current previous year
during immediately following previous year. Such option was exercised before last date of filing
return . Court held that there was no requirement of making declaration in prescribed manner because
such requirement was to be followed only for exercising option available under section
11(2),therefore no disallowance was to be made merely on ground that declaration was not made in a
prescribed manner. (AY. 2009 — 10)

CIT .v. Industrial extension Bureau (2014) 367 ITR 270 / 225 Taxman 160 / 43 taxmann.com
392 /112 DTR 257 (Guj.)(HC)

S. 11 : Property held for charitable purposes —Voluntary contribution by public with specific
direction to building corpus-Exempt from income tax.

Voluntary contributions made by public to assessee-trust with a specific direction to use same for
building purpose would form part of corpus of trust and assessee was entitled to benefit under section
11. (AY. 196 -97 to 2000- 01)

CIT .v. Bharatiya Samskriti Vidyapith Trust (2014) 225 Taxman 131 / 43 taxmann.com 245
(Karn.)(HC)
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S. 11 :Property held for charitable purposes—Investment in specified securities-Shares of co-
operative banks were subscribed only for purposes of obtaining loan for furtherance of objects
of trust, section 11/12 exemption could not be denied.[S.12, 13]

The assessee claimed exemption u/s 11. The Assessing Officer held that the assessee was not entitled /
eligible to claim exemption under section 11 on the basis that the assessee had purchased shares of
certain amount in two co-operative banks which were shown as investments in its balance sheet.
Investment in shares of a co-operative bank was not a mode of investment specified in section 11(5)
and the assessee had committed breach of the conditions of exemption under section 13(1)(d). Thus,
benefit of exemption was not granted. On appeal, the Commissioner (Appeals) upheld the order of the
Assessing Officer. On appeal, the Tribunal held that the lower authorities erred in denying exemption
to the assessee under section 11. The court held that the only basis of the revenue seeking to deny the
benefit of exemption under section 11 is that the share subscription amount is shown as investments in
the balance sheet and investments in shares not being a specified mode, the benefit of exemption
cannot be granted. It is well settled that the depiction in Books of Account is not a determinative test
but the factual nature of the transaction which has to be considered for the purpose of taxation. In this
case, the investment in shares of co-operative banks was a pre-condition for raising of loans and it
was therefore not an investment as normally understood. The Tribunal has recorded a finding of fact
that the shares were subscribed to only for purposes of obtaining the loan and the amounts so obtained
were used for furtherance of the objects of the trust. There is also no dispute about the fact that loans
taken from the said two co-operative banks were completely repaid in the Assessment Year 2008- 09
and, therefore, the assessee would be required to hold the shares to continue as member of the co-
operative societies running the banking business. Hence, there was no reason to deny benefit to
assessee under Section 11 of the Act. (AY. 2008 — 09)

CIT .v. Dr. Vikhe Patil Foundation (2014)222 Taxman 104/42 taxmann.com 190 (Bom.)(HC)

S.11: Property held for charitable purposes-Failure to produce donors- Registration cannot be
denied.[S.68, 148]

Amounts received as donations towards building fund. Amounts wasutilized for charitable purposes.
Major portion of donations received through cheques. Failure to produce donors before Assessing
Officer is not conclusive. Assessee entitled to exemption.(AYs. 2001-2002, 2002-2003)

CIT .v. MBA Nahata Charitable Trust (2014) 364 ITR 693 (Karn.)(HC)

S. 11 : Property held for charitable purposes-Donation-Donations disclosed as income cannot be
added as cash credits.[S.68]

Donations disclosed as income cannot be added as cash credits.(AY. 2001-02).

CIT .v. Uttaranchal Welfare Society (2014) 364 ITR 398 / 222 Taxman 34(Mag.) (All.)(HC)

S. 11: Property held for charitable purposes — Denial of exemption - Denial of exemption only to
extent provision violated and not total denial of exemption. [S. 13(1)(d)]

The assessee-trust provided employment to poor women, assisted weaker sections of society for
personal development, maintained destitute homes and rehabilitated victim of national calamities. It
invested a sum of Rs. 20,000 in the shares in MIOT Hospitals Ltd. Since section 13(1)(d) of the
Income-tax Act, 1961, recognises investment only in specified assets, failure to invest in such
specified business would disentitle the assessee for exemption. Consequently, the Assessing Officer
denied the exemption under sections 11 and 12. Held, denial of exemption should only be to the
extent of the income which was violative of section 13(1)(d) and not the total denial of exemption
under section 11. (A. Y. 2001-2002, 2002-2003, 2003-2004)

CIT v. Working Women’s Forum (2014) 365 ITR 353 (Mad.)(HC)

S. 11 : Property held for charitable purposes — Grants received from State Government is not
income.

The assessee was an agency incorporated to regulate blood transfusion in the State of Gujarat. During
the year, the assessee received grants from the State Government which was distributed by it to
various blood banks in the State of Gujarat in the succeeding month of April, 2009. During the course
of the assessment proceeding, the AO noticed that assessee had exercised the option of Explanation 2
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to section 11(1) of Rs. 7,68,96,000 and claimed the same in return of income. The AO held that the
assessee was not entitled to claim exemption as deemed application and added the amount of grants
received to the assessee’s income. The CIT (A) confirmed the action of the AO. However, the ITAT
allowed the appeal of the assessee.

On appeal by the department, the High Court observed that the fact that during the relevant year, the
assessee received the amount of Rs. 534.06 lakh as grant from the State Government on the last date
of the relevant accounting year, i.e., 31-3-2009 and the grant amounted to Rs. 534.06 lakh was
distributed to various blood banks in the State of Gujarat in the succeeding month of April, 2009 and
the fact that the aforesaid amount was received by the assessee by way of grant from the State
Government is not seriously disputed. Accordingly, following its own decision in the case of CIT v.
Guijarat State Disaster Management Authority ITA No. 80 of 2010 it held that the amount received by
the assessee by way of grant from the Government of Gujarat could not be said to be an income and
dismissed the appeal of the department.

DIT (E) v. Gujarat State Council for Blood Tranfusion (2014) 221 Taxman 126 (Guj.)(HC)

S. 11 : Property held for charitable purposes - Depreciation — Not allowable in respect of assets
— The cost of which was already been allowed as application of income. [S.32]

Depreciation was not allowable in respect of assets, the cost of which has already been allowed as
application of income. (AY. 2006-07, 2007 — 08)

DIT (E) v. Charanjiv Charitable Trust (2014) 102 DTR 1/ 267 CTR 305 (Delhi)(HC)

Editorial: SLP of assesse was granted (SLP No0s.11837/18970& 20380 /20381 of 2014 8-4-2014)
Chranjiv Charitable Trust v. DIT (E ) (2015) 228 Taxman 58 (SC).

S. 11 : Property held for charitable purposes —Once certificate of registration is granted-
Exemption cannot be denied. [S. 12A]

Once certificate of registration is issued to a Trust, the requirements of provision 12A stands fulfilled.
Hence, exemption u/s 11 cannot be denied.(AY. 2003 — 2004, 2006 — 2007)

CIT v. Lucknow Development Authority (2014) 265 CTR 433 / (2013) 219 Taxman 162
(All)(HC)

S.11: Property held for charitable purposes-Activity not in accordance with objects—Major
portion of income was spent towards construction of commercial complex-Not entitled to
exemption.[S.2(15)]

Assessee-trust was held not entitled to exemption as major portion of income of trust was spent
towards construction of commercial complex. The Object clause of bye-laws of trust did not show
construction of commercial complex as object of trust. Also, commercial complex was not used for
any of the objects of trust and donations received were considered as normal donation and not as
donations towards corpus fund. (AY. 2001-02)

KammaSangham .v. DIT(E) (2014) 362 ITR 30/222 Taxman 264/43 taxmann.com 192
(AP)(HC)

S. 11:Property held for charitable purposes—On denial of exemption only net income to be
taxed.[S.12A,57(iii)]

The exemption was denied for the relevant years on the ground that the assessee did not get
registered under section12A.The assessee claimed before the CIT (A) that the entire expenditure
should be allowed as deduction as the expenditure incurred by the assessee was only for the purpose
of promoting sports events. The claim was accepted by the CIT(A) which was confirmed by Tribunal.
On appeal by revenue the Tribunal held that if such expenditure was not allowed, it may amount to
taxing the gross receipts of the assessee and not the income, which is not permissible under the Act.
Moreover, up to the AY 2002-03 the assessee was exempt from tax under section 10(23C) ; from the
AY 2006-07 it had been granted registration as a charitable institution under section 12A making it
eligible for the exemption under section 11. There was no infirmity or error of law in the decision of
the Tribunal. (AYs. 2003-2004, 2004-2005, 2005-2006)

DDIT(E) .v. Petroleum Sports Promotion Board (2014) 362 ITR 235 /111 DTR 55 (Delhi)(HC)
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S.11: Property held for charitable purposes-Notice for accumulation-Exemption must be
allowed.[Form No 10]

A request by letter complying with the requirement and furnishing all the information as required in
Form 10 was made and there was sufficient proof before the AO that the amount was not only kept
apart but was also spent in the next year, the adherence to the form and not substance, was not valid
.The AO should allow exemption.(AY. 2008-09)

CIT .v. Moti Ram Gopi Chand Charitable Trust (2014) 98 DTR 68/360 ITR 598(All.)(HC)

S.11: Property held for charitable purposes- Application of income-Set-off of expenses in
subsequent year is allowed.

Expenditure incurred in the earlier year, repaid out of income of the current year amounts to
application of income. (AY. 2005-06)

CIT .v. Punjab Mandi Board (2014) 98 DTR 267(P&H)(HC)

S. 11 : Property held for charitable purposes —Additional evidence- Giving contract to a
company in which the trustee had substantial interest-Matter remanded [S. 13].

The assessee-trust ran a school.AO disallowed exemption under section 11 on ground that assessee
trust had given contract for construction of school building to company in which one trustee was
having substantial interest. CIT (A) placing reliance on photocopy of annual report filed with ROC
held that said trustee was only holding 4 per cent of equity shares of company and therefore it could
not be said that he was holding substantial interest in company and thus allowed deduction. However,
no evidence in respect of this document being filed before AO. Since CIT(A) had given relief to
assessee by admitting and relying on additional evidence which was not before AO, matter was to be
restored back to file of AO.(AY. 2008-09 and 2009-10)( ITA Nos 1190& 1320(Ahd) of 2011 &
2591(Ahd) of 2012 dt 20-06-2014)

DIT(E) .v. Shree Nirman Foundation Charitable Trust(2014) 33 ITR 56 /51 taxmann.com
303/(2015) 152 ITD 33 (Ahd.)(Trib.)

S. 11 : Property held for charitable purposes - Assessee acquired shares in co-operative banks as
a pre-condition for raising loans to be used for furtherance of its objects — Cannot be said to be
an "investment’ within meaning of section 13(1)(d) read with section 11(5) — Denial of exemption
unjustified. [S. 13]

Shares of co-operative banks acquired as a pre-condition for raising loans to be used in furtherance of
objects, cannot be considered as an 'investment' within meaning of section 13(1)(d) read with section
11(5) to disallow exemption under section 11. (AY. 2008-09)

Dr. Vikhe Patil Foundation .v. ITO(2013) 155 TTJ 176/39 taxman.com 179/ (2014) 61 SOT 42
(URO)(Pune)(Trib.)

Editorial: The abovementioned case has been affirmed by the Hon'ble Bombay High Court. Please
refer [2014] 222 Taxman 104 (Bom)(HC).

S. 11 : Property held for charitable purposes —Voluntary contribution-No disallowance of
depreciation could be made.[S. 32]

Where voluntary contributions are made with a specific direction that it shall form part of corpus of
trust, said amount cannot be treated as income of trust even if purpose for which such donation is
given has not been specified. While working out application of income as prescribed in relation to
purposes/objectives of a trust in terms of section 11(1)(a) in computation of taxable income, no
disallowance of depreciation could be made.(AY. 2009-10)(ITA Nos . 1796&1819 (Mds) of 2012 dt
20-12-2013)

Jt. CIT (OSD) (E) .v. Bhaktavatsalam Memorial Trust(2014) 30 ITR 264/51 taxmann.com 248
/(2015) 152 ITD 48 (Chennai)(Trib.)

S. 11 : Property held for charitable purposes —Educational society-Exemption cannot be denied
on the ground that requisite approval under section 10(23C) was not obtained-Revenue cannot
be thrust upon assesse for particular deduction. [S. 10(23C(vi), 12A]
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Assessee, an educational society, was registered under section 12A . It claimed exemption under
section 11. AO denied exemption on ground that it was eligible for exemption under section
10(23C)(vi) and not under section 11. A.O. held that exemption could not be claimed since assessee
had not obtained requisite approval under section 10(23C)(vi) provision. ITAT held that, since
assessee was registered under section 12A, and was entitled for exemption under section 11, if
conditions required under this section was complied with and it was not required to obtain approval
under section 10 (23C). AO could not deny exemption on reason that assessee's case was not covered
under section 10(23C) and could not thrust upon assessee for particular deduction. (AY. 2010-11)

Dy. DIT .v. Vidyananda Educational Society (2014) 64 SOT 176 (URO) / 47 taxmann.com 242
(Hyd.)(Trib.)

S. 11 : Property held for charitable purposes-Entire cost was held to be application of income-
Depreciation was held to be allowable.[S.32]

The Tribunal held that the CIT(A) was justified in directing the Assessing Officer to allow
depreciation to the assessee on the assets whose entire cost has been treated as application of income
for the purpose of allowing exemption under section 11. (AY. 2010-11)

ACIT .v. Saraswati Gyan Mandir Shiksha Sansthan (2014) 163 TTJ 29(UO) (Luck.) (Trib.)

S. 11 : Property held for charitable purposes - Application of income - Purchase of land -
Conditions complied. [S.12]

Assessee was running a school and declared nil total income. The Assessing officer held that Assessee
spent less than 85 percent of total income and for claiming deduction u/s 11 & 12. Assessee had to
apply 85 percent of its income for charities as per section 11(1)(a), Further Assessee had not filed
form No. 10 intimating intention of accumulation over and above 15 percent of its income. Therefore
deduction u/s 11(2) cannot be allowed. AO made addition of shortfall of application of income. The
CIT (A) reversed action of AO by applying the judgment of CIT v. Mayur Foundation reported in 274
ITR 562. The Tribunal upheld the order of CIT (A) holding that the genuineness of the trust was not
in doubt; that the trust had set apart the amount of donation for the purpose of purchasing land and
constructing an orphanage thereupon; that the funds received by way of donations had been kept apart
in fixed deposits of nationalized banks; and that the trustees or the settlers had not benefited by the
failure or delay on the part of the trust to give notice of such accumulation. Accordingly, the Tribunal
held that the assessee-trust had complied with all the requirements stipulated by the provisions of
section 11(2). (AY. 2006-07)

Jt. CIT v. Sewa Education Trust (2014) 61 SOT 4 (URO.)(Agra) (Trib.)

S. 11 : Property held for charitable purposes-Publishing activity - Running its business on
commercial lines with an object to establish a large publishing house, order denying exemption
of income was upheld [S.2(15),12A].

Assessee-trust was registered with Director (E) under section 12A. Activity being carried out by trust
was publishing of a daily newspaper. Assessee claimed that its publishing activity was in national
interest and, therefore, must be considered as towards a charitable object. Revenue authorities,
however, opined that assessee was engaged only in publication activity, undertaken on commercial
lines in an organized and systematic manner, so that it constituted a business activity. Accordingly,
assessee's claim for exemption of income under section 11 was rejected. On appeal Tribunal held that
the income to be applied for charitable purposes is that derived from property held under trust. The
property held under trust being not specifically defined would, therefore, have to be read as without
limitation. The only limitation stipulated is per sub-sections (4) and (4A) of section 11, and is in
respect of a business undertaking. The same stipulates that only where the business is incidental to the
attainment of the objective/s of the trust, that, separate books of account being maintained in its
respect, could a business undertaking be considered as a property held under trust. Section 11(1) is to
be read in conjunction and harmony with sections 11(4) and 11(4A). It is, thus, only the business
undertaking which qualifies as a property held under trust whose income would be eligible for
exemption under section 11(1). Given the orders by the Tribunal in the assessee's own case for some
of the years under appeal, which have become final, as well as reliance thereon for other years, all that
the assessee was required to exhibit in the set aside (or otherwise) assessment proceedings was of the

81
Consolidated Digest of Case Laws (Jan 2014 to December 2014) http://www.itatonline.org



publication business as being incidental to the attainment of its other objects, i.e., as a fact, toward
satisfaction of the requirement of the law under sections 11(4) and 11(4A), for the said business to be
considered as property held under trust. That the said business does not by itself constitute a charitable
object or purpose is no longer res integra in view of the findings by the Tribunal in its own case as
well as the law as explained in Ideal Publications Trust v. CIT [2008] 305 ITR 143/172 Taxman 199
(Ker.). Certainly, there would be no surplus from the business as the profits generated would be
required to meet the funding requirements of its capital expenditure as well as concomitant financial
obligations, including servicing of debt. The focus of the management is clear, i.e., to set up a large, if
not a grandiose publishing house. No wonder the assessee has not been able to generate a 'surplus’ (for
charitable purposes) in the two decades of its functioning, and despite being run on commercial lines.
The plea of no surplus, which is even otherwise not maintainable, is false.(AY.1998-99, 2000-01,
2003-04, 2007-08,2008-09)

Prabodhan Prakashan v. ITO (2014) 61 SOT 167/(2013) 38 taxmann.com 125. (Mum.)(Trib.)

S. 11 : Property held for charitable purposes - Interest on FDR.

The Tribunal held that the interest earned by assessee charitable trust on investment of surplus funds
in FDR’s is directly incidental to main activities hence eligible for exemption under section 11. (AY.
2009-10)

Dy. CIT .v. Nehru Prasutika Asptal Samiti (2014) 159 TTJ 813/ (2013) 26 ITR 376/ 145 1TD 8
(Agra)(Trib.)

S.11:Property held for charitable purposes—Application of income-Advance to purchase of land
—Project grant neither income nor corpus-Interest on fixed deposit-Interest could not be treated
as income.[S.13].

The Assessee-society was formed at the instance of Government of India with the object to create
world class automotive testing, validation etc. It had given advance for purchase of land and
upgradation of existing facilities. The Assessing officer held that said advance given was not
according to section 11(5) and therefore violated provisions of section 13(1)(d). The CIT (A) allowed
the assessee’s appeal, inter alia observing that:

(a) project grant was neither income nor corpus of the assessee.

(b) Interest received on fixed deposit receipts made out of unutilized project grant received by the
assessee was not an income of society. On appeal by the department before the tribunal, the tribunal
confirmed the findings of the CIT (A) and held that the grant received was on capital account and not
a recurring grant towards revenue expenses. Hence it could not be taken to income and expenditure
account as per Accounting Standards 12 issued by the Institute of Chartered Accountants of
India.(AY.2006-2007)

ADIT(E) .v. Natrip Implementation Society (2014) 61 SOT 43(URO) / (2013) 26 ITR
333(Delhi)(Trib.)

S. 11 : Property held for charitable purposes—Voluntary contributions-Exemption cannot be
denied on the ground that trust is not registered under a state act or sums received are used for
a different scheme as far as prior approval is received from donors.[S.12]

The assessee, a charitable trust registered u/s. 12A was engaged in helping dalits, women
empowerment, upliftment of street children etc. The AO disallowed expenditure incurred on foreign
travel for international conference as not being for charitable purpose. The AO also disallowed
expenditure in view of that fact that assessee had incurred expense towards a different scheme and
had not taken appropriate registrations under the state act. The CIT(A) however deleted the
disallowances holding that the grants received for specific purpose do not form part of corpus of the
assessee and can be utilized towards its objects as per the memorandum of association which in this
case had the requisite prior approval of the donors. Also the international conference was attended for
furtherance of objects of the trust which was an allowable expenditure. Not being registered under a
state act does not render the assessee as non-charitable and hence it can claim deduction u/s. 11.

On appeal by the department, the Tribunal agreed with the findings of the CIT(A) and dismissed the
revenue’s appeal. (AY. 2007-08)
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DDIT(E) .v. Society for Integrated Development in Urban and Rural Areas (2014) 29 ITR 506
(Hyd.)(Trib.)

S. 12 : Voluntary contributions- Corpus fund —Specific funds could not be treated as voluntary
contribution in the nature of income. [S.12AA]

Assessee-society of practicing anesthesiologists’ received contribution towards life membership fee,
award fund and two other funds specifically created for procuring journals, books and other
professional. Since these funds were used only for fulfilling specific objectives for which they were
constituted, such specific funds always remained as capital. Said funds could not be treated as
voluntary contribution in nature of income. (AY. 2007-08)

Indian Society of Anaesthesiologists .v. ITO (2014) 64 SOT 178 (URO) /32 ITR 152 [ 47
taxmann.com 183 (Chennai)(Trib.)

S. 12A : Registration-Apprehension of Commissioner as to whether objects and intentions of
trust are genuine or doubtful cannot be decided at threshold.

Held that there is ample power under law to rectify any error to cancel registration of trust if there is
breach of objects of trust in discharge of its charitable object as propounded in trust deed.
Apprehension of Commissioner as to whether objects and intentions of trust are genuine or doubtful
cannot be decided at threshold.

CIT .v. R.K. Deivendra Nadar Trust (2014) 271 CTR 694 / 52 taxmann.com 168 / (2015) 228
Taxman 173 (Mag.)(Mad.)(HC)

S.12A : Registration-Cricket Association-First application not traceable-Defective second
application not cured despite opportunities-Failure to provide satisfactory explanation-Tribunal
justified in declining plea-Another application with retrospective effect-Commissioner could not
grant registration with retrospective effect since rejection of defective application for
registration with retrospective effect attaining finality.

The assesseecricket association, for the period commencing from the assessment year 1992-93, made
an application seeking registration under section 12A of the Act, to the Commissioner on December
26, 1997. Since the application was not traceable and was not acted upon by the Commissioner, the
assessee made another application on March 10, 2006. Despite notices issued the defects in the
application were not cured and the application was rejected. The assessee filed an appeal before the
Tribunal with an application to condone the delay of 445 days which the Tribunal declined to condone
the delay and, accordingly, the appeal was also dismissed. Subsequently, the assessee filed another
application on November 8, 2006, with a prayer to grant registration under section 12A with
retrospective effect. On that application, registration was granted with effect from April 1, 2006. The
Tribunal dismissed the appeal filed by the assessee thereagainst. On appeals :

Held, dismissing the appeals, that the assessee failed in providing any satisfactory explanation for the
inordinate delay of 445 days. It was, therefore that the Tribunal declined the prayer. There was no
reason to interfere with the order passed by the Tribunal declining to condone such inordinate delay.
The rejection of the defective application dated March 10, 2006, for registration with retrospective
effect had attained finality. Thereafter, the first valid application made was the one dated November 8,
2006, which did not make out any valid circumstance for a retrospective registration under section
12A. In such a case, there were no circumstances justifying the condonation of delay for the previous
period or registration for any period prior to April 1, 2006, and it was, therefore, that the
Commissioner granted registration with effect from April 1, 2006.(AYs. 1992-1993 to 2005-2006)
Kerala Cricket Association .v. Addl.CIT (2014) 369 ITR 528 (Ker.)(HC)

S.12A : Registration-Application returned because of defects-Assessee not pursuing matter-
Expiry of time limit for disposal of application--Application under section 12A could not be
considered to be pending.[S. 10(23C)(vi)]

The assessee-trust applied for registration under section 12A of the Act. There were certain defects in
the application which the assessee was directed to rectify and on resubmission also certain defects
were noticed. In the meantime, the assessee submitted an application under section 10(23C)(vi) which
was rejected by the Commissioner. On a writ petition contending that the application under section
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12A for the financial years starting from 2007-08 were pending, the single judge, dismissing the
petition, held that though an application was filed under section 12A there were certain defects and
deficiencies which the assessee was called upon to cure, that the case was also posted for hearing on
May 5, 2008, that the time limit for disposal of application was on May 30, 2009 and in the meantime,
the assessee had filed an application under section 10(23C)(vi) before the Commissioner on June 15,
2008 and that under such circumstances, the official records indicated that the application under
section 12A was withdrawn. On appeal :

Held, dismissing the appeal, that when the time limit for considering the application was already
complete and the matter had been considered by the court in the earlier judgment the single judge had
not committed any error of law in dismissing the writ petition.

Kadakkal Educational Trust .v. CIT (2014) 369 ITR 59/224 Taxman 192 (Mag.) (Ker.)(HC)

S. 12A : Registration- Charitable purpose- Imparting training to students in a ‘Seminary’ is also
education and therefore, such an educational institution is entitled to registration.[S.2(15),
10(23C)]

The assessee was imparting training to students in a 'Seminary'. In the return of income filed for the
assessment year 2005-06, the assessee claimed exemption u/s.10(23C)(iiiad). The AO disallowed the
claim of exemption on the ground that for the year under consideration, the assessee was not given
registration u/s.12A. On appeal before the CIT(A), the assessee contended that it was entitled to
registration u/s.12A, as the training imparted in the 'Seminary’ amounted to education. Therefore, it
had to be treated as a trust running an educational institution. The CIT(A) rejected the contention of
the assessee, opining that the training programme undertaken by the assessee could not be treated as
an educational programme in order to give the status of an educational institution. On appeal before
the Tribunal, the Tribunal reversed the order of the CIT(A), holding that the training programme
undertaken by the assessee was education and, accordingly, the assessee was entitled to registration
u/s.12A. On appeal before the High Court by the Revenue, the High Court, relying on its own
judgment in the assessee’s own case, held that, imparting training to students in a Seminary is also
‘education’ for the purpose of obtaining registration u/s. 12A. (AY. 2005-06)

CIT.v. St. Mary’s Malankara Seminary (2014) 227 Taxman 124(Mag)(Ker.) (HC)

S. 12A : Registration-Committee constituted under State Act constructing hospital — Civil court
holding that the establishment of Trust as illegal-Trust not entitled to registration.[Delhi Sikh
Gurudwara Act, 1971, S. 24]

Committee constituting trust to run and operate hospital. Civil court holding establishment of trust
illegal and contrary to law. Section 24 not authorising committee to utilise its properties or monies
through device of trusts and societies to engage in indirect commercial activity. Court held that Trust
is not entitled to registration. Denial of exemption was held to be justified.

DIT .v. Guru Harkishan Medical Trust (2014) 363 ITR 186 (Delhi)(HC)

S.12A: Registration—""minorities’-No material to show which minority groups in municipality
intended to be benefitted-Registration denied on ground intention of trust to benefit particular
religious minority.[S.13(1)(b)]

Rejection of registration was upheld by the Tribunal on the ground that Trust deed used the word
“Minorities”.On appeal the Court held that registration of Trust deed referred to minorities, the trust
did not further clarify whether it was religious minority, linguistic minority or cultural minority. No
material was brought on record to show which minority groups in the Tellicherry Municipality
represented religion, language or culture. In the absence of such details referring to minorities living
in the Tellicherry Municipality and its suburbs, the authorities were justified in holding that the real
intention of using the word "minorities™ in the trust deed was with reference to a particular religious
minority. However, the trust was at liberty to approach the authorities after modifying the clauses in
the trust clearly indicating that the charitable benefits were meant for all sections across the society
and not a particular group. Provisions of section 13(1)(b) was violated hence rejection of registration
was held to be justified.

Tellicherry Minority Welfare Trust .v. CIT (2014) 364 ITR 472 (Ker.)(HC)
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S. 12A : Registration - Registration cannot be cancelled once the CIT has satisfied himself about
genuineness of objects of assessee and has granted registration u/s. 12AA. [S.12AA]

The assessee was a cricket association registered under the Tamil Nadu Societies Registration Act.
The CIT after satisfying himself about the genuineness of the activities/objects of the assessee granted
registration to it u/s. 12AA. Subsequently, the CIT noticed that the assessee was deriving income from
holding cricket matches which was in the nature of trade or commerce or business. The CIT thereby
cancelled the registration on the grounds that the activities of the association were not charitable in
nature. The Tribunal confirmed the findings and the order of the CIT.

The High Court observed that the Supreme Court in the case of CIT v. Andhra Chamber of
Commerce (1965) 55 ITR 722 had held that if the primary or dominant purpose of a trust or
institution is charitable, another object which by itself may not be charitable but which is merely
ancillary or incidental to the primary or dominant purpose would not prevent the trust or institution
from being a valid charity. The High Court further observed that if a particular activity of the
institution appeared to be commercial in character but was not dominant, then it was for the AO to
consider the effect of section 11 in the matter of granting exemption on particular head of receipt and
that the mere fact that the said income did not fit in with section 11 would not by itself lead to the
conclusion that the registration granted u/s. 12AA was incorrect and hence had to be cancelled. The
High Court held that the cancellation of registration in a given case could be done only under the
stated circumstances u/s. 12AA(3) and in the background of the definition of charitable purpose
relevant to the particular year of registration and since the CIT had satisfied himself about the objects
of trust and genuineness of the activities, the CIT was wrong in cancelling the registration of the
assessee without triggering the circumstances stated u/s. 12AA(3).

Tamil Nadu Cricket Association .v. DIT (2014) 221 Taxman 275 (Mad.)(HC)

S.12A:Registration-Cancellation of registration was held to be not justified-Direction to grant
registration and 80G exemption was held to be valid. [S.12AA, 80G(5)]

The respondent was granted registration u/s 12A/12AA .Application for approval of renewal of
exemption u/s 80G was filed by the petitioner. CIT cancelled the order for registration already
granted to the respondent u/s 12AAA (1b) vide its order dt.19/5/2010 by exercising powers u/s 12AA
(3) by observing that para 5.10 of the trust deed of the assessee states that the Board of Trustee can do
all such works, as deemed fit by them & they have a discretion to do all such works which may or
may not be in accordance with the object of the trust . On appeal in Tribunal, Tribunal passed
common order wherein Tribunal granted registration & set aside the order passed by CIT. On further
appeal in HC , the court held that CIT having not pointed out that any part of the income of the
assessee trust was open or any activity other than objects of the trust was carried out, he was not
justified in cancelling the registration u/s 12A already granted to the assessee merely on the ground
that a clause in the Trust deed of the assessee empowers the board of trustee to do all such works as
deemed fit by them and they have discretion to do all such works which may not be in accordance
with the object of the trust. (AY.2006-07)

CIT .v. Krishna Chandra Ghandhi Janshika Nyas (2014) 99 DTR 433/222 Taxman 108/267
CTR 85 (Jharkhand)(HC)

S. 12A : Registration -Seized material-Dumb documents-Entitled registration.[S. 132]

The Tribunal held that the seized material being excel sheets are dumb documents do not form the
reason to cancel the registration granted to the assessee the Tribunal also held that reopening of
assessment was invalid as it was based simply on suspicion. The addition was also deleted by the
Tribunal as the assessee was entitled to the registration under section 12A.

ACIT .v. B. Srinivasa Rao (2014) 159 TTJ 483 (Hyd.)(Trib.)

ACIT.v. Prathima Educational Society (2014) 159 TTJ 483 (Hyd.)(Trib.)

S.12A: Registration - Charitable purpose-Main object of assessee was to protect investors-
Obiject being of general public utility-Entitled to get registration.[S.2(15),10(23EA),12AA].
The object of the assessee was to protect investors by way of creating a fund ,which could provide
compensation to the investors in case of loss on account of default by any member of a participating
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recognized Stock exchange. Fund created by is a public charitable fund having been set up to advance
an object of general public utility assessee was entitled to get registration.

Inter-connected Stock Exchange Investor Protection Fund (ISE IPF) .v. DIT (2014) 146 ITD
443/(2013) 38 taxmann.com 329/162 TTJ 218/102 DTR 330 (Mum.)(Trib).

S.12A: Registration-Club-Cancellation of registration by treating the Trust as non genuine was
held to be not justifiable.[S.2(15), 12AA]

The assessee is a club registered under section 12A as a charitable trust. AO held that the assessee
was carrying on activities in the nature of trade commerce or business and its gross receipts there
from during the year were excess of Rs 10 lakhs the limit then prescribed under the second proviso
to section 2(15).According to AO, the provisions of section 12AA(3) was attracted, he accordingly
cancelled the registration w.e.f assessment year 2009-10. On appeal, Tribunal held that cancellation
of registration of the Trust was not correct. The only effect will be that the assessee will not be
entitled for exemption or tax benefits which otherwise would have been available to it being
registered as charitable institution, for the relevant year during which its income has crossed the limit
of Rs 10 lakhs.Subject to the same ,the Tribunal ordered the restoration of the registration granted to
the Trust.(AY.2009-10)

Ghatkopar Jolly Gymkhana .v.DIT(E) (2014)147 ITD 112/160 TTJ 620/99 DTR
41(Mum.)(Trib.)

Editorial: By the Finance Act ,2011 the limit prescribed under second proviso to section 2(15) has
been increased to Rs 25 lakhs w.e.f 01-04-2012

S. 12AA :Procedure for registration-Proceedings were dropped-Direction of High Court was
not valid.

The Apex court held that where proceedings under section 12AA(3) had already been dropped by
Commissioner and this was not an issue before High Court in writ petition, High Court was not
justified in issuing direction to Commissioner to pass an order under section 12AA(3)

Fateh Chand Charitable Trust .v. CIT (2014) 363 ITR 677/104 DTR 1/ 268 CTR 483 (SC)

S. 12AA : Procedure for registration-Education society-Assessee collecting capitation fee for
admission in addition to regular fees-Assessee not carrying on any charitable activities entitling
it for registration.[S.2(15)]

Held, dismissing the appeal, that the contention of the assessee was that when application is made
under section 12AA of the Act, the Commissioner is not required to examine the application of
income of a trust. This principle has no application to the facts of the case. The rejection of the
application for registration under section 12AA made by the assessee was for the reason that the
assessee was collecting capitation fee for admission in addition to regular fees prescribed in its
engineering college and not on the ground that the funds of the trust were not applied for charitable
purpose. Thus, the assessee was not carrying on any charitable activities entitling it for registration
under section 12AA.

Travancore Education Society .v. CIT (2014) 369 ITR 534 (Ker.)(HC)

S.12AA : Procedure for registration-Charitable purposes-Employees’ pension fund trust-
Pensionary benefit to employees of GCDA from corpus created out of contributions made by
employees of GCDA-Activity not general public utility--Not entitled to registration.[S.2(15)]
Held, the object of the trust was to pay pension to the employees of GCDA or their dependents from
out of the corpus collected from the beneficiaries themselves. In other words, the employees of
GCDA were contributing and from out of that contribution, they or their dependents were getting
pension. Such an object implemented by the assessee could not be said to be an object of general
public utility within the meaning of section 2(15).

GCDA Employees Pension Fund Trust .v. CIT (2014) 369 ITR 532/(2015) 55 taxamnn.com 22
(Ker))(HC)
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S.12AA : Procedure for registration-Genuineness of objects of trust alone to be seen at this
stage-Not application of income to charitable purposes-Genuineness of activities of trust not a
criteria as trust yet to commence activities--Commissioner ought to have granted registration.
Held, that the object of section 12AA is to examine the genuineness of the objects of the trust and not
the income of the trust for charitable or religious purpose. The Commissioner cannot sit in the chair of
the Assessing Officer to look into amounts spent on charitable activities at the time of creation of the
trust. The stage for reviewing the application of income had not arrived, when such trust or institution
filed an application for registration. The only thing to be looked into at the time of granting
registration was the object of the trust for which it was formed. The Commissioner’s satisfaction
about the genuineness of the activities of the trust was not a criteria as the trust was yet to commence
activities. Asking about charitable activities at the nascent stage would amount to putting the cart
before the horse.

CIT .v. Vijay Vargiya Vani Charitable Trust (2014) 369 ITR 360 (Raj.)(HC)

S.12AA : Procedure for registration-Cancellation of registration-Whether activities of society
not genuine or not being carried out in accordance with objects of society-No satisfaction
recorded by Commissioner-Matter remanded.[S.10(23)(vi),11]

Court held that for the cancellation of registration under section 12AA of the Act, the satisfaction of
the Commissioner to the extent that the activities of the trust or the institution are not genuine or are
not being carried out in accordance with the objects of the trust or institution must be recorded.
Whether the income of such trust or institution is liable to be exempted on the fulfilment of the
requirement provided under section 11 is to be examined by the assessing authority. Commissioner
cancelled the registration of the assessee-society under section 12AA(3).The Tribunal set aside the
order of the Commissioner. On appeal by revenue :

Held, allowing the appeal, that no finding had been recorded by the Commissioner with regard to the
satisfaction that the activities of the assessee-society were not genuine or were not being carried out in
accordance with the objects of the trust or the institution. The criteria to grant exemption under
section 10(23C)(vi) and grant of registration under section 12A are different and merely because the
exemption under section 10(23C)(vi) was declined, it did not amount to refusal of registration under
section 12AA or if the registration has been granted, it may be cancelled on that ground. For the
cancellation of registration, the requirements, as provided under sub-section (3) of section 12AA, are
to be fulfilled. It is true that the refusal of the exemption under section 10(23C)(vi) may be relevant
for the purposes of cancellation of registration but to arrive to the conclusion that the activities of the
trust or the institution are not genuine or are not being carried out in accordance with the objects of
the trust or the institution, finding in this regard is necessary, based on the relevant material.
Therefore, the matter requires afresh by the Commissioner. Matter remanded.(AY. 2004-2005 to
2009-2010)

CIT v. Sisters of Our Lady of Providence Education Society (2014) 368 ITR 662 (All.)(HC)

S. 12AA : Procedure for registration-When activities of society was held to be genuine-
Cancellation of registration was not justified.

The assessee-education society. Commissioner cancelled the registration of society on the ground that
the activities of the society were not entirely charitable in nature and that the same was not in
accordance with aim and objects of society. On appeal before Tribunal, it was held that the assessee
was entitled for grant of registration under section 12AA.

On appeal by revenue dismissing the appeal the Court held that there is no whisper that the assessee
did not fulfill any of the conditions mentioned in section 12AA(3), namely, that the activities of such
trust was not genuine or was not being carried out in accordance with the objects of the trust. Order of
Tribunal was up held. (AYs. 2004 — 05 to 2010 — 11)

CIT v. Varanasi Catholic Education Society (2014) 225 Taxman 81 / 47 taxmann. 184 (All.)(HC)

S.12AA: Procedure for registration—Statutory body controlling activities at a major port for
utilising and creating facilities-Activities of assessee for general public utility-Entitled to
registration.[S.2(15)]
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The assessee was constituted under the Major Ports Trusts Act, 1963 enacted with a specific purpose
of constitution of port authorities and to vest the administration of major ports, their control and
management in such authorities constituted under the Act. The assessee would control the activities at
a major port for utilising and creating facilities. Agencies utilising such facilities would pay charges to
the assessee at the rates specified with the prior sanction of the Government. The Board constituted
under the Act would be allowed to utilise the money credited to the general account for the purposes
mentioned in sub-section (1) of section 88, thus the assessee was involved in an activity of general
public utility. Further, the fact that there was no profit making or motive to make profit was equally
clear from the provisions of the 1963 Act. Therefore, the assessee was entitled to registration.

CIT .v. Kandla Port Trust (2014) 364 ITR 164 (Guj.)(HC)

S. 12AA : Procedure for registration-Substantial activities-Rejection of registration was held to
be not valid.

The assessee-trust made an application for registration under Section 12A of the IT Act in prescribed
Form No. 10A. The main object of the foundation was to promote, establish, develop, run, support,
maintain and advance the cause of education, to grant aid or other assistance to all types of
educational institutions including Schools, Colleges, Universities, libraries, reading rooms, formal and
non-formal educations, vocational training centers and other institutions for the benefit of the
students. The CIT was not satisfied with respect to the activities and was of the opinion that no
substantial charitable activities were carried out by the assessee-trust/foundation. The CIT thus issued
show-cause notice dated calling upon the assessee-trust/foundation to show cause as to why the
application for registration should not be rejected as the foundation failed to comply with the statutory
requirement. The CIT was not satisfied with the documentary evidence produced on record and also
since no other major activities were carried out by the trust, it rejected the application. The assessee
being aggrieved and dissatisfied with the order of CIT, went in appeal before the Tribunal. The
Tribunal vide impugned judgment and order allowed the appeal quashing and setting aside the order
passed by the CIT rejecting the application for registration and directed to grant the registration to the
assessee-trust/foundation under Section 12A of the IT Act. On this order, the revenue preferred appeal
before High Court. The High Court held that under the circumstances and considering the object and
purpose of the trust, it cannot be said that the Tribunal had committed any error and/or illegality in
allowing the appeal directing to grant the registration under Section 12A of the IT Act to the assessee-
trust/foundation. Hence, it did not interfere with the impugned order passed by the tribunal.

CIT .v. Satvara Education Foundation (2014)222 Taxman 32 (Mag.)/ 42 taxmann.com 325
(Guj.)(HC)

S. 12AA : Procedure for registration-Only genuineness of the objects and activities is to be
verified while granting registration to a charitable trust.

The CIT declined to grant registration under Section 12AA of the IT Act, 1961. The only ground on
which CIT rejected the application was that though the society was established in August 2011, with a
dominant object of imparting higher medical education by establishing Medical Colleges, Hospitals
and Research Centres, such charitable activities had not still been commenced. Moreover, the CIT did
not raise any issue about the objects of the trust which the Tribunal found are clearly charitable in
nature. Thus, the only ground which weighed with the CIT in declining to grant registration had been
found to be contrary to law. The Tribunal in this circumstance allowed the appeal and directed the
CIT to grant registration under Section 12AA. It held that registration under section 12AA cannot be
refused on ground that trust had not yet commenced charitable or religious activity. Only genuineness
of objects was to be tested at time of registration, and not activities which was not commenced by that
time. The High Court dismissed department appeal.

CIT .v. R.S. Bajaj Society (2014)222 Taxman 111/ 42 Taxman.com 573 (All.)(HC)

S. 12AA : Procedure for registration—-Education- Construction of building-Refusal of
registration was not justified.[S.2(15)]

The assessee started constructing building for its dental college. The assessee filed an application for
registration under section 12AA. The said application was rejected on the ground that besides the
objects of education, some of objects were distributive in nature and were not related to the object of
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education. On appeal, the Tribunal allowed the appeal filed by the assessee and directed to
Commissioner to pass consequential order of registration under section 12AA to the assessee. On
appeal by revenue the Court held that the Tribunal found that objects of trust were genuine, i.e., of
providing education and activities undertaken by it were also genuine as it had started constructing
building in which such dental college was to be established. Order of Tribunal was affirmed.

CIT .v. Global Educational Society (2014) 46 taxmann.com 316 / 225 Taxman
20(Mag.)(P&H)(HC)

S. 12AA : Procedure for registration—Cancellation of the registration of society on the ground
that the activities of the society were not entirely charitable in nature and that the same was not
in accordance with aim and objects of society-Held to be not justified. [S. 10(23)(vi)]

The assessee-education society filed application for grant of exemption under section 10(23C)(vi) but
same was rejected by the Chief Commissioner. Based on that order, a notice under section 12AA(3)
was issued to the assessee to show-cause as to why the registration granted under section 12AA be not
cancelled, since the activities of society had ceased to remain charitable in nature. The Commissioner,
after considering the matter, cancelled the registration of society on the ground that the activities of
the society were not entirely charitable in nature and that the same was not in accordance with aim
and objects of society. On appeal before Tribunal, it was held that the assessee was entitled for grant
of registration under section 12AA. On appeal by revenue the Court up held that order of Tribunal.
(AYs. 2004 — 05 to 2010 - 11)

CIT .v. Varanasi Catholic Education Society (2014) 47 taxmann.com 184 / 225 Taxman 81
(All)(HC)

S.12AA: Procedure for registration—Registration-Trustees given power to amend trust deed-
Amendment following conditions laid down in trust deed-Approval of civil court not necessary-
Amended trust deed can be relied upon for purpose of registration-Entitled registration.[Code
of Civil Procedure S.92]

When the power has been given to the trustees by the settlor to amend the trust deed it can be
amended without approaching the civil court provided all the conditions laid down by the settler are
fulfilled. The approval of the civil court is required where there is no such power. The rectified trust
deed can be relied upon by the Revenue for the purpose of registration under section 12AA of the
Income-tax Act, 1961.0rder of Tribunal granting registration was held to be justified.

DIT(E) .v. Ramoji Foundation (2014) 364 ITR 85 (AP)(HC)

S. 12AA: Procedure for registration-Dominant objective for benefit of particular community —
Failure to discharge burden-Denial of registration.

Held, the Commissioner held that the dominant nature of underlying the setting up of the assessee-
trust was to benefit only the Agrawal community relying on the material as produced by the assessee.
The assessee failed to discharge the burden to prove otherwise. Therefore, the denial of registration
was justified. Also held that this would not affect the liberty granted to the society to file a fresh
application for registration.

Agrawal Sabha (Regd.) .v. CIT (2014) 365 ITR 244 /271 CIR 704(All.)(HC)

S. 12AA : Procedure for registration-Tribunal examined the aims and the objects of the assessee
trust directed the commissioner to grant registration-Upheld by the High Court. [S. 2(15), 80G]

Assessee trust was an educational institution registered under Societies Act. It had approval from All
India Council for Technical Education to run engineering and other courses. Commissioner rejected
the application for registration on the ground that assessee was not engaged in any charitable
activities. Tribunal, after examining the aims objects and other activities finally observed that the
registration and approval should be allowed to the assessee and accordingly directed the
commissioner. High Court refused to interfere in the order passed by the Tribunal.

CIT .v. Rajarshi Rananjai Singh Shiksha Sansthan, Amethi (2014) 220 Taxman 2 (Mag.)
(All)(HC)
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S. 12AA : Procedure for registration - Merely because exemption is denied to a society under
section 10(23C)(vi), registration under section 12AA cannot be denied. [S.10(23C)(vi), 11, 12]
The assessee was granted registration under Section 12A for being a charitable institution. The
assessee claimed exemption u/s 10(23C)(vi) on the ground that the income earned is relating to
educational institution solely for educational purpose. The AO held that in the objects of the
institution certain other objects were there which proves that the institution has not solely been
established for educational purpose and derecognised the registration granted under u/s 12A merely
because the exemption u/s 10(23C)(iv) was denied. The Tribunal held that the proceeding u/s
10(23C)(vi) of the Act is an independent proceeding and cannot be made the sole ground for
cancellation of the registration granted under Section 12A of the Act. It further held that the deduction
under Section 11 of the Act has been allowed to the assessee in the previous years and set aside the
order of the CIT and restored the registration. The High Court affirmed the view of the Tribunal.

CIT .v. School of Management Sciences (2014) 220 Taxman 114(Mag.) (All.)(HC)

S.12AA :Procedure for registration--Charitable purpose-Both charitable and religious objects.
Not commenced its activities cannot be the ground to deny the registration.[S.2(15), 11]

Even if the trust was created with both objects—charitable & religious, law does not make any
disqualification for the trust to make an application for registration. Although on the date of the
application under section 12AA, it was yet to commence its operation the genuineness of the objects
of the trust were not questioned by the Commissioner. Considering the fact that the continuance of
registration is further a subject matter of scrutiny by the Commissioner as contemplated under section
12AA(3), the Revenue would not be justified in refusing the registration at the threshold.

DIT(E) .v. SeerviSamajTambaram Trust (2014) 362 ITR 199/ 110 DTR 193/ 222 Taxman 252/
43 taxmann.com 142 (Mad.)(HC)

S. 12AA:Procedure for registration-Charitable purpose-Registration cannot be refused on the
ground that trust has not commenced its activities.[S.2(15), 11, 12]

Commissioner cannot refuse to register trust on the ground that trust has not commenced its activities.
CIT v. KutchiDasaOswal Moto PariwarAmbamaTrut (2014) 362 ITR 194 (Guj.)(HC)

S.12AA: Procedure for registration--Cancellation—Activity being genuine and there being no
dispute about genuineness of Trust, cancellation was not justified. [2(15), 11]

Cancellation of registration of a charitable trust in a given case is permissible only under the
circumstances stated under s. 12AA(3) and in the background of the definition of "charitable purpose™
relevant to the particular year of registration. The question whether or not the particular income
qualifies under s. 11 is not the same as whether or not the activity is genuine. The mere fact that the
income does not fit in with section 11 would not by itself, lead to the conclusion that registration
granted under section 12AA was bad and had to be cancelled. Therefore section 12AA(1) must not be
read along with section 12AA(3) before considering the cancellation. Activity being genuine and
there being no dispute about genuineness of Trust, cancellation was not justified. Oder of Tribunal
was set aside.

Tamil Nadu Cricket Association .v. DDIT(E) (2014) 360 ITR 633/98 DTR 299 (Mad.)(HC)

S.12AA: Procedure for registration-Benefits for a particular community-Denial of registration
was held to be valid. [S.2(15)]

Assessee society governed by a scheme decree framed by District Court with the object of providing
accommodation and facilities for the purpose of marriages and other auspicious functions of the
members of a particular community was rightly declined registration u/s. 12AA.

Gowri Ashram .v. DIT(E) (2014) 98 DTR 294(Mad.)(HC)

S.12AA: Procedure for registration-Statutory authorities-No motive to earn profit-Eligible to
exemption.[S.2(15, 11]

A trust carrying on its activities for fulfilment of its aims and objectives which are charitable in nature
with no motive to earn profit, and in the process earns some profit would not be hit by the proviso to
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s. 2(15). Assessee was a statutory authority established with the objective to provide shelter to
homeless people. Its aims and objects are charitable in nature. For the applicability of proviso to s.
2(15), the activities of the trust should be carried on commercial lines with the intention to make
profit. No such material / evidence was on record. Therefore, the assessee was entitled to exemption
u/s. 11. (AYs. 2003-04 to 2006-07)

CIT .v. Lucknow Development Authority (2014) 98 DTR183 (All.)(HC)

CIT .v.U.P. Housing & Development Board(2014) 98 DTR183 /265 CTR 433 (All.)(HC)
CIT.v.Ayodhya Faizabad Development Authority(2014) 98 DTR 183 (All.)(HC)

S.12AA: Procedure for registration-Bonafide belief - Delay in registration u/s 12A  was
condoned.[S.12A]

Assessee a Mandi Samiti was established as a statutory body with the object to regulate sale and
purchase of agricultural produce and also to develop facilities for the farmers. The assessee was
enjoying the benefit u/s. 10(20) and 10(29) of the Act. Thereafter, the assessee was required to get
registration u/s. 12A after the amendment in section 10(20). Officers of the assessee were under
bonafide belief that status quo was continuing and there was no need to obtain registration. The
assessee filed an application for registration belatedly when the requirement was known to the
assessee. The CIT refused to condone the delay. The Tribunal condoned the delay. On an appeal by
the department, the High Court accepted the contention of the assessee that it was under a bonafide
belief that status quo was continuing and there was no need to obtain registration and condoned the
delay.

CIT .v.Krishi Utpadan Mandi Samiti (2014) 220 Taxman 211/363 ITR 290 (All.)(HC)

S.12AA: Procedure for registration—Reconsideration-Order of Tribunal remitting the matter to
Commissioner was held to be proper. [S.254(1), 260A]

The assessee-society made an application for registration as a charitable or religious trust. The
Commissioner rejected the application. On appeal, the Tribunal set aside the order passed by the
Commissioner and remitted the matter to him for a fresh decision in the light of the directions issued
by it. On appeal to the High Court, the assessee submitted that the Tribunal, instead of remitting the
matter to the Commissioner, should have allowed registration to go ahead. The High Court held that,
although the assessee was aggrieved by remand of the matter to the Commissioner, the jurisdiction to
allow or reject an application filed under Section 12A rested with the Commissioner. Although the
Commissioner had ignored relevant facts and considered factors that were not germane to the
controversy, the order of the Tribunal declining to impose its own opinion on merits and remitting the
matter to the Commissioner to decide afresh was proper. In view of this, the appeal filed by the
assessee was dismissed.

Ganeshi Lal Education Society .v.CIT (2014) 220 Taxman 29 (P&H)(HC)

S. 12AA : Procedure for registration- Registration under section 12A -Cancellation  of
registration was held to be not valid. [S.12A]

The CIT admitted in the impugned order that object of assess was charitable in nature. As there was
no provision for cancellation of registration under section 12AA(3) before 1% June 2010, CIT was not
justified in cancelling the registration. The Tribunal held that in the absence of any evidence on record
against the trustees and in absence of any addition made against them in their individual cases on the
basis of computerised papers, CIT was not justified in taking adverse view of personal enrichment by
trustee against the assessee trust. There is no basis whatsoever, to make allegation against the assessee
for cancellation of registration. The registration under section 12A is resorted since inception.

Sharda Educational Trust .v. CIT (2014) 164 TTJ 762 (Agra)(Trib.)

S. 12AA :Procedure for registration-Charitable purpose-Cancellation of registration was held to
be not valid. [S. 2(15, 11, 12]

Where assessee-association, formed with object of promotion and development of game of cricket,
was granted registration under section 12A, Commissioner in exercise of power under section
12AA(3) could not cancel said registration taking a view that assessee was promoting sports activity
on commercial basis by holding various tournaments of BCCI and, therefore, its case was hit by
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amendment to section 2(15) by Finance Act, 2008 with effect from assessment year 2009-10.
(AY.2009-10) (ITA Nos 1855 & 1856/PN) of 2012 dt. 28-08-2014)

Maharashtra Cricket Association .v. CIT (2014) 51 taxmann.com 511 / (2015) 152 ITD 1
(Pune)(Trib.)

S. 12AA :Procedure for registration-Rejection of application on the ground that trust had not
started its activities was held to be not valid.

The assessee-trust was established with objects to provide credit counseling services to persons for the
purposes of, amongst others, facilitating efficient debt management and promoting and assisting better
credit management.It filed application seeking registration under section 12AA. The DIT(E ) rejected
application of assessee-trust for registration under section 12AA on ground that trust had not started
its activities and objects were mixed. Tribunal held that rejection of application on the ground that the
Trust has not started its activities was held to be not valid. .Matter remanded. (ITA NO 2087 (Mds) of
2012 dt 6-03-2014)

Disha Trust .v. DIT(E) (2014) 31 ITR 154 /49 taxmann.com 396 /  (2015) 152 ITD 42
(Chennai)(Trib.)

S. 12AA :Procedure for registration-Commencement of activity is not a pre-condition for grant
of registration.

Commissioner refused registration of trust on ground that assessee was not carrying out any charitable
activities and it was premature to register said trust. Tribunal held that Commencement of activity is
not a pre-condition for grant of registration under section 12AA, when objects of trust and
genuineness of activities of trust are not questioned. Matter remanded.(ITA No. 262(Mds) of 2014 dt
30-04-2014)

Maha Avatar Trust .v. ITO(2014) 32 ITR 178 /49 taxmann.com 358 (2015) 152 ITD 31
(Chennai)(Trib.)

S. 12AA : Procedure for registration-Nature of activities-CIT, while granting registration or
renewal, can only look at the nature of activities and is not concerned with violation of s. 11(5)
or s. 13-Rejection of registration was held to be not justified.[ S. 11, 13, 80G(5): -

While granting the exemption or renewal of exemption under section 80G(5) of the Act, the role of
CIT is limited to look into the nature of activities being carried on by the institution or fund and the
violation if any, of the provisions of section 13 of the Act and its various subsections are to be looked
into by the Assessing Officer while deciding the issue of grant of deduction under sections 11 and 12
of the Act. The CIT while issuing the extension of exemption under section 80G(5) of the Act has a
limited role to play i.e. to see whether the activities of the assessee trust were charitable in nature.
Even if the ground about contravention of section 11(5) of the Act was validly taken by the CIT, that
would have bearing only at the point of the assessment and would not be a material consideration in
so far as the granting approval under section 80G(5) of the Act was concerned ( ITA no. 549 &
1294/PN/2009, dt. 31.12.2014."A’)

Ashoka Education Foundation .v. CIT (Pune)(Trib.); www.itatonline.org

S. 12AA : Procedure for registration-Advance, promote, propagate and preach religion of Islam
amongst Daewood Bohras in conformity with Quran, Shariat Mohammediyah and tenets of
Dawat-e-Hadiyay to develop, expand, renovate and maintain masjids, Madresahs, etc- Denial of
registration was not valid. [S. 2(15), 11]

Object of assessee was to advance, promote, propagate and preach religion of Islam amongst
Daewood Bohras in conformity with Quran, Shariat Mohammediyah and tenets of Dawat-e-Hadiyay
to develop, expand, renovate and maintain masjids, Madresahs, etc. and to carry out charity to needy
people. Where assessee was founded for development of Muslim religion, object was beneficial to
section of public; registration under section 12AA could not denied as object beneficial to section of
public would amount to an object of general public utility. To secure charitable purposes, it is not
necessary that object should be beneficial to whole mankind or all persons in particular country or
State. Even if a section of public is given benefit, it could not be said that it is not a trust for charitable
purpose in interest of public. Denial of registration was not valid. (AY. 2012-13)
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Shia Dawoodi Bohra Jamaat Waqf .v. DIT (2014) 64 SOT 173 / 45 taxmann.com 340
(Kol.)(Trib.)

S. 12AA : Procedure for registration—Charitable purpose-Specified securities—Bonds-Savings
certificates—Ancillary activities of business crosses prescribed limit of Rs.10 lakhs, that by itself
cannot be ground for cancellation of its registration .[S. 2(15), 12A]

The assessee cotton textile promotion council was registered as a charitable trust. Its activities were
falling in the category of ‘advancement of any other objects of general public utility' as per definition
of 'charitable purpose’ given under section 2(15).The DIT(E ) held that the assessee was carrying out
activities in the nature of trade, commerce or business, etc., and gross receipts therefrom were in
excess of Rs. 10 lakhs. Taking resort to the newly added proviso with effect from 1-4-2009 to section
2(15), he cancelled the registration of the assessee. Tribunal held that, merely because income of a
registered charitable trust from ancillary activities of business crosses the prescribed limit of Rs. 10
lakhs, that by itself cannot be ground for cancellation of its registration. However, assessee will not be
entitled for exemption or other admissible benefits of its being charitable in nature for year during
which gross receipts from business activities exceeds limit of Rs.10 lakhs, despite its carrying out
charitable activities. Order of DIT(E) was set aside and the registration to the assessee council
granted under section 12A. (AY. 2009-10)

Cotton Textiles Exports Promotion Council .v. DIT (E) (2014) 64 SOT 167 (URO) / 44
taxmann.com 168 (Mum.)(Trib.)

S. 12AA : Procedure for registration-Rejection of registration was not justified when activities
of the institution was not doubted. [S. 11]

Assessee-trust moved an application for grant of registration under section 12AA along with all
information as requisitioned including objectives of trust. Though assessee did not own land and
school building, it had duly furnished complete details and document/evidences in support of
ownership and source of investment therein by owner. CIT rejected application on ground that
Additional Commissioner and AO had not testified such source of investment. Tribunal held that CIT
did indeed err in rejecting application particularly as there were no adverse findings on fundamental
issue regarding objectives of trust. With regard to investments, unless there was a categorical finding
about lack of bona fides in activities, these aspects would not affect registration and same could be
addressed at time of assessment.

Shanta Education Academy v. CIT (2014) 64 SOT 168 (URO) / 33 ITR 154 / 47 taxmann.com
231 (Agra)(Trib.)

S. 12AA :Procedure for registration-Commercial activities-Cancellation of registration activity
was held to be not justified. [S.2(15), 12A]

Registration granted to a charitable trust cannot be cancelled merely because trust alongside pursuing
advancement of object of general public utility, carries on commercial activities. (AY. 2009-10)
KodavaSamaja .v. DIT (2014) 150 ITD 71 /163 TTJ 724 (Delhi)(Trib.)

S.12AA:Procedure for registration--Charitable status cannot be denied by fact of surplus. Mere
levy of fees is neither reflective of business aptitude nor indicative of profit oriented intent-
Withdrawal of approval was held to be not valid.[S.2(15,11, 293C]

The appellant is a government agency and engaged in the coordinate and planned development of
Jaipur region and which is predominant object of it. The learned CIT also erred in applying the
provisions of Section 293(c) of the Act, in this case, which applied withdrawal of approval granted
under any provision of this Act, notwithstanding that a provision to withdraw such approval has not
been specifically provided for in such provision. For cancellation of registration, the specific
provision U/s 12AA is provided. Withdrawal of approval was held to be not valid. ( ITA No.
182/JP/2012, Dt. 30/09/2014. )

Jaipur Development Authority .v. CIT (Jaipur) (Trib.) ;www. itatonline.org
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S. 12AA : Procedure for registration-No finding was given by the Commissioner that the
activities of the Trust is not genuine-Cancellation of registration was not justified-Award of
cost not warranted.[S.11, 12A, 13]

The assesse was granted registration under section 12A of the Act. Commissioner cancelled the
registration on the ground that the asessee was running the hospital on commercial basis with profit
motive hence violated the provisions of sections 13(1)( ¢ ) and 11(5) of the Act. On appeal the
Tribunal held that accordance with the provisions of section 12AA(3) of the Act, the Commissioner
could cancel the registration if he was satisfied that the activities of such trust or institution were not
genuine or were not being carried out in accordance with the objects of the trust or the institutions
.There was no such findings given by the Commissioner that the activities of the assesse trust were
not genuine or were not being carried out in accordance with the objects of the Trust. Accordingly the
cancellation of registration was held to be not valid. Tribunal also observed that the Commissioner
discharged quasi judicial duty and there was no mala fide intention hence no award of cost is
warranted.

Parkar Medical Foundation .v. DCIT(2014)34 ITR 286/(2015) 67 SOT 169 (Pune)(Trib.)

S.12AA: Procedure for registration-Most of the objects of the society were meant for the benefit
of Agrawal Community only-Registration was not eligible. [S.2(15); 11]

The assessee society was registered way back in January, 1991. Most of the objects of the society
were meant for the benefit of AgrawalCommunity only. There were certain other objects like
establishment of hospital, dharmshala, library etc. It applied for grant of registration u/s. 12AA in
January, 2013. It submitted that it had already established a dharamshala, which was used for general
public and was in the process of building another dharamshala. Rest of the objects had not been
carried out by the assessee since its inception in the year 1991. The Tribunal therefore held that on the
peculiar facts of the case, it was clear that the objects of the assesee were meant for the benefit of a
particular community only i.e. the Agrawal community, hence registration under section 12AA of the
Act was not granted to the assessee.

Shri Agrawal Sabha .v. CIT (2014)61 SOT 127(Agra)(Trib.)

S.12AA: Procedure for registration-Denial of Registration- No infirmity was found in activities
carried out by assessee, Director (Exemption) could not deny registration to assessee.[S.2(15)
11,12 13]

Just because some profit has been earned by an assessee, trust registration u/s. 12AA cannot be denied
so long as provisions of sections 11, 12 and 12AA are complied with. So long as it is established that
income of the assessee society has been applied for the purpose of charitable activities in terms of
section 11(2) and there is no violation of section 13, the assessee would be entitled to enjoy the
benefit of registration u/s. 12AA of the Act.

Institute & Electronics Engineers Inc. v. DIT(E) (2014) 146 ITD 263 / (2013) 38 taxmann.com
211 (Hyd.)(Trib.)

S.13:Denial of exemption--Investment restrictions- A charitable and religious trust which does
not benefit any specific religious community is not hit by s.13(1)(b) & is eligible to claim
exemption u/s.11.[S.2(15),11, 12A, 12AA]

On facts, the objects of the assessee are not indicative of a wholly religious purpose but are
collectively indicative of both charitable and religious purposes. The fact that the said objects trace
their source to the Holy Quran and resolve to abide by the path of godliness shown by Allah would
not be sufficient to conclude that the entire purpose and activities of the trust would be purely
religious in color. The objects reflect the intent of the trust as observance of the tenets of Islam, but do
not restrict the activities of the trust to religious obligations only and for the benefit of the members of
the community. In judging whether a certain purpose is of public benefit or not, the Courts must in
general apply the standards of customary law and common opinion amongst the community to which
the parties interested belong to. Customary law does not restrict the charitable disposition of the
intended activities in the objects. Neither the religious tenets nor the objects as expressed limit the
service of food on religious occasions only to the members of the specific community. The activity of
Nyaz performed by the assessee does not delineate a separate class but extends the benefit of free
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service of food to public at large irrespective of their religion, caste or sect and thereby qualifies as a
charitable purpose which would entail general public utility. Even the establishment of Madarsa or
institutions to impart religious education to the masses would qualify as a charitable purpose
qualifying under the head of education u/s 2(15). The institutions established to spread religious
awareness by means of education though established to promote and further religious thought could
not be restricted to religious purposes. The assessee is consequently a public charitable and religious
trust eligible for claiming exemption u/s 11;

On facts, though the objects of the assessee-trust are based on religious tenets under Quran according
to religious faith of Islam, the perusal of the objects and purposes of the assessee would clearly
demonstrate that the activities of the trust are both charitable and religious and are not exclusively
meant for a particular religious community. The objects do not channel the benefits to any community
if not the Dawoodi Bohra Community and thus, would not fall under the provisions of s. 13(1)(b).
CIT .v. Dawoodi Bohara Jamat(2014)364 ITR 31/102DTR 361/222 Taxman 228(Mag)(SC)

S. 13 : Denial of exemption--Investment restrictions-More than five percent- "'capital’-Capital
includes share capital as well as borrowed capital-Entitled to exemption.[S.11, 12]

The word "capital” has not been defined under the Act. The word "capital™ is also not defined in the
Companies Act, 1956. The expression used is "capital” of the concern. If the intention of the
Legislature was to restrict it to share capital, then they would have expressly stated so. In the absence
of any such expression, before the word "capital" if to read "share", would amount to the court's
legislating which is not permissible. Especially while granting the benefit to charitable institutions,
when the Legislature consciously provided for the funds of the trust by way of investment and they
have fixed a limit of 5 per cent., by placing an interpretation which is contrary to the expressed words,
the benefits cannot be denied to the assessee. Therefore, keeping in mind the objective with which
exemption is granted, computation is to be made for investment by such charitable trust. The word
"capital" of the concern should be understood as the total capital of the concern.Held, dismissing the
appeal, that both the Tribunal and the appellate authority were justified in holding that the capital of
the concern with regard to a company cannot be considered as only a share capital. The assessee was
entitled to exemption under section 11. (AY. 2002-2003)

CIT v. Islamic Academy of Education (2014) 369 ITR 76/(2015) 228 Taxman 314 (Karn.)(HC)

S. 13 : Denial of exemption- Investment restrictions--Compensation amount was appropriated
towards estate duty- Denial of exemption was held to be not valid.[S.11]

The assessee-trust acquired property by an oral gift from a settler. The settler had got said property by
inheritance on the death of his grandfather with the liability of payment of estate duty of his
grandfather and, thus, it was subjected to first charge under section 74(1) of the Estate Duty Act. The
Government of Andhra Pradesh acquired this property under the provisions of Land Acquisition Act,
1894 and while doing so the compensation of Rs. 30.19 lakhs was awarded. The entire compensation
amount was appropriated towards estate duty arrears by virtue of the first charge created on the
property under section 74(1) of the Estate Duty Act.

In the assessment proceedings for the assessment years 1982-83 and 1983-84, the assessee trust
claimed that it had not violated the provisions of section 13(1)(c) and therefore, it was eligible for
exemption under section 11 of the said Act. The IAC having accepted assessee's claim, extended the
benefit of section 11 to assessee trust. The Commissioner, in exercise of his power under section 263,
passed a revisional order holding that the appropriation of amount of compensation tantamounts to
application of the property of the Trust directly or indirectly for the benefit of the settler and,
consequently, the provisions of section 13(1)(c) read with section 13(3) were attracted. He, therefore,
set aside the assessment orders and directed the Assessing Officer to re-assess the same by applying
the provisions of section 13(1)(c) read with Section 13(3) and also to bring to chargeability of tax on
the heading capital gain arising from the transaction in question. The Tribunal opined that the
assessee-trust could not be said to have made the payment of estate duty on behalf of the settler. The
Tribunal, thus, set aside the revisional order passed by the Commissioner. The issue before the HC
was whether the recovery of estate duty from the compensation amount can be said to be an
expenditure incurred for the benefit of the settler of the Trust to attract the provisions of section
13(1)(c) read with section 13(3) and, consequently, the entire compensation amount is chargeable to
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tax under the head of 'capital gains'. The HC held that the provisions of section 74(1) of the Estate
Duty Act are merely intended to safeguard the interests of the revenue by creating a first charge
against the property and do not support the proposition that because of such charge, the payment of
estate duty is directly connected with the asset inherited. Even the estate duty paid does not qualify
itself to be treated either as cost of acquisition of the asset or cost of improvements to the asset. Under
these circumstances, the estate duty does not also constitute a valid deduction under section 48. This
property was transferred by way of a gift for the charitable purposes along with the aforesaid liability
of making payment of estate duty. It appeared, on careful reading of the factual and legal position that
the assessee-trust did not get any income on account of compensation paid and almost entire
compensation amount was eaten up on account of payment of estate duty. A Charitable Trust is
disentitled to get benefit under section 11 if any part of any income or any property of the Trust or
institution is, during the previous year, used or applied directly or indirectly for the benefit of any
persons amongst others of the author of the Trust or the founder of the institution or any person who
has made substantial contribution to the Trust or institution under sub-sections (1)(c)(ii) and (3) of
section 13.

What had been acquired by the Trust in respect of the property is the right, title and interest in the
property excluding the liability of charge. In other words, charge for payment of estate duty cannot be
said to be a property of the trust. The compensation amount is received with liability. Admittedly here
no part of compensation amount, after deducting amount of estate duty, was utilized or spent by
assessee-trust. Hence, in the facts and circumstances of this case, the mischief of section 13 sub
section (1) clause (c)(ii) read with section 13 sub-section (3) was not attracted. Thus the benefit under
section 11 was available to assessee-trust.

CIT v. Trustees of HEH the Nizam's Mukarramjah Trust for Education & Learnings (2014)
222 Taxman 256/ 43 taxmann.com 127/(2013) 359 ITR 419 (AP)(HC)

S. 13 : Denial of exemption- Investment restrictions-Salaries for teaching and no extra salary for
managing work-Denial of exemption was not justified.[S.11, 12]

The assessee, a registered charitable organization, carried on work of education through four
members, who worked in a dual capacity i.e. as full-time administrators, as also regular time teachers,
and were being paid salaries from the earnings of these schools. Members were not being paid
separately for managerial work done by them, there was no violation of the provisions of section
13(2)(c), hence, the assessee was entitled to benefit of exemption under section 11.(AY 2003-04 to
2008-09)

CIT .v. Idicula Trust Society, Faridabad (2014) 223 Taxman 66/104 DTR 9 (P&H)(HC)

S. 13 :Denial of exemption- Investment restrictions- Benefit to prohibited persons-Advance of
loan- Denieal of exemption was held to be justified. [S.11]

AO has found that the assesse trust advanced certain money for purchase of land to a person
prohibited under section 13(3) and that sale agreement was cancelled after a long time without
charging any interest. AO held that provisions of section 13(1)( c )(ii) were attracted with the result
the assesse was demnied the exemption under setion 11. Tribunal has decided the issue in favour of
assesse. On appeal by revenue , High Court up held the finding of AO. (AY. 2006-07, 2007 — 08)
DIT (E) v. Charanjiv Charitable Trust (2014) 102 DTR 1/ 267 CTR 305 (Delhi)(HC)

Editorial: SLP of assesse was granted (SLP No0s.11837/18970& 20380 /20381 of 2014 8-4-2014)
Chranjiv Charitable Trust v. DIT (E ) (2015) 228 Taxman 58 (SC).

S. 13 : Denial of exemption- Investment restrictions - Loans given in violations of section 13 not
entitled to exemption- Entire income of trust cannot be denied exemption. [S.11, 263]

In case of a charitable trust, it is only income from investment or deposit which has been made in
violation of section 11(5) that is liable to be taxed and that violation under section 13(1)(d) does not
tantamount to denial of exemption under section 11 on total income of assessee-trust. Revisional order
was held to be not valid. (AY.2000-01, 2001-02)

CIT .v.Fr. Mullers Charitable Institutions (2014) 363 ITR 230/ (Karn.)(HC)
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S. 13 : Denial of exemption- Investment restrictions —Interest free loan other institutions with
similar objects —No violation.[S. 11(5) 12]

Advancement of interest free loan by a charitable institution to other charitable institutions registered
under section 12A having similar objects is not in violation of provisions of section 13(1)(d), read
with section 11(5) (AY. 2009-10)(ITA Nos . 1796&1819 (Mds) of 2012 dt 20-12-2013)

Jt. CIT (OSD)(E). v. Bhaktavatsalam Memorial Trust (2014) 30 ITR 264 / 51 taxmann.com 248 /
(2015) 152 ITD 48 (Chennai)(Trib.)

S. 13 : Denial of exemption-Investment restrictions —~Waiver fees of six children of persons
specified under section 13(3)- Denial of exemption was held to be justified. [S.11]

Assessee waived fees of six children of persons specified under section 13(3). AO denied exemption
under section 11 on ground that assessee was not permitted to apply its income directly or indirectly
for benefit of any person specified in section 13(3) and such fees concession violated section 13(1)(c),
read with section 13(2)(d). Since assessee had violated provisions of sections 11 and 13 by giving
concession to specified persons under section 13(3), exemption under section 11 could not be granted.
(AY. 2010-11)

Dy. DIT v. Vidyananda Educational Society (2014) 64 SOT 176 (URO) / 47 taxmann.com 242
(Hyd.)(Trib.)

S.14A:Disallowance of expenditure-Exempt income-Judgment of Calcutta High Court was set
aside and matter remitted to for deno consideration.[S. 260A, 261]

The Court observed that issue involved being interpretation of section 14A which was not
considered by the High Court in the impugned judgment. matter is remanded to High Court for de
novo consideration.(From the judgement ITA no 389 of 2007 dt. 21-06-2007)

CIT v. RK BK Fiscal Services (P) Ltd (2014) 270 CTR 555(SC)

S. 14A : Disallowance of expenditure - Exempt income -Directly credited by way of bank
transfer-Disallowance of 2% of gross total income was not justified.

Where assessee-bank earned tax free income in form of dividends, interest on tax free bonds and
interest on long-term finance, in view of fact that said income was directly credited to assessee's
account by way of bank transfer, impugned disallowance made by revenue authorities representing 2
per cent of gross total income on account of expenditure incurred in realising said income was to be
deleted.(AY. 1998-99, 2000-01 & 2001-02)

Canara Bank .v. ACIT (2014) 265 CTR 385 / 52 taxmann.com 162 / (2015) 228 Taxman 212
(Kar.)(HC)

S. 14A : Disallowance of expenditure - Exempt income —No exempt income-No disallowance can
be made.[R.8D]

Assessee has not made any claim for exemption of any income from payment of tax , hence no
disallowance could be made under section 14A.( AY. 2009-10)

CIT .v. Corrtech Energy (P) Ltd (2015) 372 ITR 97/ (2014) 272 CTR 262 (Guj)(HC)

S. 14A : Disallowance of expenditure-Exempt income-Estimated expenditure-Held to be
justified.

Disallowance of expenditure for earning interest on tax free bonds and dividends on estimate basis
was held to be justified.(AY.2005-06)

South Indian Bank Ltd v. CIT (2014) 363 ITR 111 /226 Taxman 130(Mag.)(Ker.)(HC)

S. 14A : Disallowance of expenditure - Exempt income - Interest free funds-No disallowance can
be made-Restricted to amount of STT.

Where the assessee had sufficient profit and interest free funds to be invested in mutual funds from
where exempted income was generated and nothing had been charged by bank except STT,
disallowance under section 14A was to be restricted to amount of STT..(AYs 2004-05 to 2006-07)

97
Consolidated Digest of Case Laws (Jan 2014 to December 2014) http://www.itatonline.org



CIT .v. Amod Stamping (P.) Ltd. (2014) 223 Taxman 256 (Guj.)(HC)

S. 14A : Disallowance of expenditure - Exempt income - Interest expenditure attributable to a
taxable business cannot be disallowed. [S.36(1)(iii), R. 8D]

The Court held that once it was duly established that no borrowed funds on which interest was paid
had been invested for earning tax free income, no disallowance was permissible under Section 14A.
The Tribunal has observed that under Rule 8D(2)(ii), a proportionate disallowance out of interest
expenditure would be made in respect of interest expenditure which is not directly attributable to any
particular income or receipt. Since the entire interest expenditure, in the present case, was attributable
to business in which the resultant income was assessable to tax, a disallowance could not be made.
(ITA No. 220 of 2014, dt. 05.11.2014 ) (AY.2008-09)

ACIT .v. Dhampur Sugar Mill Pvt. Ltd.(2015) 228 Taxman 326 / 370 ITR 194/273 CTR
90(AIll)(HC); www.itatonline.org

S.14A:Disallowance of expenditure-Exempt income-Disallowance cannot be made if there is no
exempt income or if there is a possibility of the gains on transfer of the shares being
taxable.[R.8D]

() On the issue whether the assessee could have earned dividend income and even if no dividend
income was earned, yet Section 14A can be invoked and disallowance of expenditure can be made,
there are three decisions of the different High Courts directly on the issue and against the Revenue.
No contrary decision of a High Court has been shown to us. The Punjab and Haryana High Court
in CIT vs. M/s. Lakhani Marketing_Inc made reference to two earlier decisions of the same Court
in CIT Vs. Hero Cycles Limited, 323 ITR 518 and CIT Vs. Winsome Textile Industries Ltd 319 ITR
204 to hold that Section 14A cannot be invoked when no exempt income was earned. The second
decision is of the Gujarat High Court in CIT vs. Corrtech Energy (P.) Ltd. [2014] 223 Taxmann 130
(Guj). The third decision is of the Allahabad High Court in CIT vs. Shivam Motors (P) Ltd;

(if) Income exempt under Section 10 in a particular assessment year, may not have been exempt
earlier and can become taxable in future years. Further, whether income earned in a subsequent year
would or would not be taxable, may depend upon the nature of transaction entered into in the
subsequent assessment year. For example, long term capital gain on sale of shares is presently not
taxable where security transaction tax has been paid, but a private sale of shares in an off market
transaction attracts capital gains tax. It is an undisputed position that assessee is an investment
company and had invested by purchasing a substantial number of shares and thereby securing right to
management. Possibility of sale of shares by private placement etc. cannot be ruled out and is not an
improbability. Dividend may or may not be declared. Dividend is declared by the company and
strictly in legal sense, a shareholder has no control and cannot insist on payment of dividend. When
declared, it is subjected to dividend distribution tax;

(iii) What is also noticeable is that the entire or whole expenditure has been disallowed as if there was
no expenditure incurred by the assessee for conducting business. The CIT(A) has positively held that
the business was set up and had commenced. The said finding is accepted. The assessee, therefore,
had to incur expenditure for the business in the form of investment in shares of cement companies and
to further expand and consolidate their business. Expenditure had to be also incurred to protect the
investment made. The genuineness of the said expenditure and the fact that it was incurred for
business activities was not doubted by the Assessing Officer and has also not been doubted by the
CIT(A).( ITA No. 486/2014 and ITA No. 299/2014, dt. 05/09/2014)(AY. 2007-08 , 2008-09)

CIT .v. Holcim India P.Ltd.(2014) 111 DTR 158/ 272 CTR 282(Delhi) (HC);www.itatonline.org

S. 14A : Disallowance of expenditure-Exempt income-No disallowance can be made when
interest free funds available with the assessee are much higher than investments made to earn
exempt income.

The assessee received dividend on the units of the Unit Trust of India and the shares of the domestic
companies and claimed full deduction for interest expenditure on the ground that investments were
made in the previous year out of its abundant interest free funds and no new investments had been
made in the current year. The AO disallowed the interest expenditure on the ground that the
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expenditure in terms of investment which pertained to the exempt income from interest bearing funds
was not allowable. The CIT(A) and the Tribunal deleted the addition made by the AQ.

The High Court confirmed the Orders of the CIT(A) and the Tribunal and observed that the interest
free funds available was much larger as compared to the investment and also that there was no new
investment made in the current year. The High Court following its own decision in the case of CIT v.
Guijarat State Fertilizers & Chemicals Ltd. (2013) 358 ITR 323 held that since the assessee's own
funds were higher than the investment made by it and with nothing to indicate that borrowed funds
were utilized for the purpose of investment in shares and for earning dividends, no disallowance u/s.
14A could be made. (AYs. 2001-2002 and 2002-2003)

CIT .v. Gujarat Narmada Valley Fertilizers Co. Ltd. (2014) 221 Taxman 479 (Guj.)(HC)

S. 14A : Disallowance of expenditure-Exempt income- Prospective in nature and not applicable
for assessment years prior to A.Y. 2008-09. [R.8D]

Sub - Sections (2) and (3) of section 14 A of the Act inserted with effect from 01.04.2007 and Rule 8
D of the Income tax Rules, 1962 inserted in the Rules on 24.03.2008 are not procedural and apply
prospectively from assessment year 2008 — 09 onwards. (AY's. 2001 — 02, 2004 — 05, 2005 - 06)

Birla Corporation Ltd. v. CIT (2014) 102 DTR 264 / 267 CTR 540 / 43 taxmann.com 267/(2015)
228 Taxman 370 (Mag) (Cal.)(HC)

S. 14A : Disallowance of expenditure-Exempt income-No disallowance of interest paid on
borrowings if assessee’s own funds and non-interest bearing funds exceeds investment in tax-
free securities.

For AY 2001-02 to 2005-06, the Tribunal deleted the disallowance made u/s 14A on the ground that
as the assessee’s own funds were more than its borrowed funds, the investments in tax-free securities
had to be regarded as being made out of the own funds and no disallowance u/s 14A for the interest
on the borrowed funds could be made. On appeal by the department to the High Court HELD
dismissing the appeal:

In principle, if there are funds available, both interest-free and over draft and/or loans taken, then a
presumption would arise that investments would be out of the interest-free funds generated or
available with the company if the interest-free funds were sufficient to meet the investment. On facts,
the assessee’s own funds and other non-interest bearing funds were more than the investment in the
tax free securities. Consequently, the ITAT rightly held that there was no basis for deeming that the
assessee had used borrowed funds for investment in tax free securities. ( ITA No. 330 of 2012, dt.
23/07/2014.) (AYs. 2001-02,2002-03, 2003-04, 2004-05 and 2005-06

CIT .v. HDFC Bank Ltd.(2014) 366 ITR 505/107 DTR 140/226 Taxman 132 (Mag.)Bom.) (HC)

S. 14A : Disallowance of expenditure-Exempt income-Interest and administrative expenses.
Where the assessee had sufficient funds available with it, which were more than the amount it
invested for earning the dividend income, it was held that both the CIT(A) and Tribunal correctly
approached the issue by setting aside the order for disallowance under s. 14A in respect of interest
expenditure. As regards administrative expenses disallowance of Rs 5 lakhs on estimate basis was
found to be reasonable.

CIT .v. Gujarat State Fertilizers & Chemicals Ltd. (2014) 101 DTR 175/ (2013) 217 Taxman
229 /358 ITR 323 (Guj.)(HC)

S. 14A : Disallowance of expenditure-Exempt income-Interest-No disallowance if assessee has
sufficient funds and it has not used any borrowed funds for making investments.[R.8D]

The assessee declared tax free interest on bonds as well as exempt dividend income. The AO observed
that interest expenses to earn tax free income was not allowable and thereby made a disallowance of
1% of the interest expenditure u/s. 14A. The Tribunal deleted the disallowance.

On appeal by the department, the High Court observed that it was noted from records that the assessee
was having shareholding funds to the extent of 2607.18 crores and the investment made by it was to
the extent of Rs.195.10 crores. In other words, the assessee had sufficient funds for making the
investments and it had not used the borrowed funds for such purpose. This aspect of huge surplus
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funds is not disputed by the revenue which earned it the interest on bonds and dividend income. The
High Court further noted that with regard to disallowance of 1% of administrative expenses averred to
have incurred on account of the earning of interest, there is nothing on record to indicate that there has
been in fact any actual expenditure incurred by the assessee for earning tax free income of Rs.14
crores. It also noted that out of the total amount of exempt income of Rs. 14 crores, the assessee could
point out that 6.12 crores was earned by it from 'S' project which was under construction and for
which no expenditure had been claimed and for the remaining income of Rs.7.88 crores which
consists of dividend and tax free interest, no part of expenditure appears to have been made towards
the investment activity as emerging from the material. The total investment from the huge surplus is
comparatively small and investment made was effortless, without any burden of administrative
expenses. Accordingly, the High Court dismissing the departmental appeal held that in view of fact
that no expenditure was incurred for earning exempted income and that being the question of fact,
disallowance of 1% of interest expenditure artificially or on the basis of assumption rightly has not
been sustained by the Tribunal. (AY. 2006-07)

CIT .v. Torrent Power Ltd. (2014) 363 TTR 474 / 222 Taxman 367 /272 CTR 270 (Guj.)(HC)

S. 14A : Disallowance of expenditure-Exempt income-Where the assessee’s interest free funds
exceeded investment made for earning dividend income, disallowance under section 14A was
not justified. [R.8D]

The AO made a disallowance u/s. 14A on the ground that the assessee had made an investment from
interest bearing funds to earn exempt dividend income. The CIT (A) favoured the assessee’s claim
that its interest free funds were much larger than the investment yielding exempted income. The
Tribunal concurred with CIT(A). On an appeal by the department, the High Court held that since the
assessee’s interest free funds exceeded investment made for earning dividend income, disallowance
under section 14A was not justified. (AY.1999-00)

CIT .v.Hitachi Home & Life Solutions (1.) Ltd. (2014) 221 Taxman 109 (Guj.)(HC)

S.14A: Disallowance of expenditure-Exempt income-Disallowance cannot be made if the
assessee has no tax-free income in the year.

From the reading of s. 14A of the Act, it is clear that before making any disallowance the following
conditions are to exist:- a) That there must be income taxable under the Act, and b) That this income
must not form part of the total income under the Act, and c) That there must be an expenditure
incurred by the assessee, and d) That the expenditure must have a relation to the income which does
not form part of the total income under the Act. Therefore, unless and until, there is receipt of
exempted income for the concerned assessment years (dividend from shares), s. 14A of the Act cannot
be invoked.( ITA No. 970 of 2008.,dated 02.04.2014.(AY.2001-02)

CIT .v. Lakhani Marketing Inc.(2014) 226 Taxman 45 (Mag.)/ 272 CTR 265 (P & H) (HC)

S.14A: Disallowance of expenditure-Exempt income -No disallowance u/s 14A & Rule 8D can be
made if the assessee does not have tax-free income & no claim for exemption is made. [R.8D]

In the present case, the Tribunal has recorded the finding of fact that the assessee did not make any
claim for exemption of any income from payment of tax. It was on this basis that the Tribunal held
that disallowance u/s 14A of the Act could not be made. Held, no question of law arose. (TA No. 239
of 2014.dt. 24/03/2014(AY. 2009-10.)

CIT .v. Cortech Energy Pvt. Ltd. (Guj.)(HC), www.itatonline.org

S.14A: Disallowance of expenditure-Exempt income - The assessee had not earned any tax free
income, hence, in the absence of any tax free income, the corresponding expenditure could not
be worked out for disallowance. [R.8D].

For the year in question, the finding of fact is that the assessee had not earned any tax free income.
Hence, in the absence of any tax free income, the corresponding expenditure could not be worked out
for disallowance. The view of the CIT(A) & Tribunal does not give rise to any substantial question of
law. (ITA No. 88 of 2014, dt. 12.11.2013.) (AY.2008-09)

CIT .v. Shivam Motors (P.) Ltd. (2014) 111 DTR 153/ 272 CTR 277(All.)(HC),
www.itatonline.org
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S.14A: Disallowance of expenditure—-Exempt income—Recording of satisfaction is mandatory
disallowance can be made only after recording satisfaction. [R.8D]

In order to invoke rule 8D, the AO has to first record a finding that he was not satisfied with the
correctness of the claim for expenditure made by the assessee in relation to income, which did not
form part of the total income. (AY. 2007-08)

CIT .v. Hero Management Service Ltd. (2014) 360 ITR 68 /220 Taxman 107 (Mag.)(Delhi.)(HC)

S.14A: Disallowance of expenditure - Exempt income-Book profit-Disallowance has to be
applied while computing book profits under clause (f) of Explanation to s.115JA.[S.115JA]

The assessee’s contention that in view of the Proviso to s. 14A, the said provision could not have been
invoked for AY 2000-01 in a revision u/s 263 is not acceptable because the assessment order was
passed after section 14A was enacted (Honda Siel Power Products 340 ITR 53 (Del) (approved by
SC) followed). The failure of the AO to invoke s. 14A had resulted in the order being erroneous and
prejudicial to the interests of the Revenue. ( ITA No. 1179/2010, dt.9/12/2013)( AY. 2000-01)

CIT .v. Goetze (India) Ltd.(2014) 361 ITR 505/97 DTR 169(Delhi)(HC)

CIT v. Federal Mogul Goetage (India) Ltd (2014) 97 DTR 169 (Delhi)(HC)

S.14A:Disallowance of expenditure - Exempt income-Rule 8D disallowance cannot be made
without showing how assessee’s claim/ computation is wrong.[R.8D]

In AY 2009-10 the assessee earned dividend income of Rs.1.65 lakhs which was claimed exempt u/s
10(34) of the Act. The assessee claimed that no disallowance u/s 14A could be made because no
expenditure had been incurred to earn the said dividend. It was claimed that no new investment was
made during the year. It was also claimed that no loans were taken for making the investments for
earning the dividend income. The AO was not convinced with the reply of the assessee and computed
the disallowance at Rs. 32.43 lakhs u/s 14A by making calculation under Rule 8D. This was deleted
by the CIT(A). The department filed an appeal before the Tribunal which was dismissed. The
Tribunal relied onJ. K. Investors (Bombay) Ltd (ITAT Mum) and noted that the AO had not
examined the accounts of the assessee and had not recorded satisfaction about the correctness of the
claim of the assessee before invoking Rule 8D. It held that while rejecting the claim of the assessee
with regard to expenditure or no expenditure, as the case may be, in relation to exempted income, the
AO had to indicate cogent reasons for the same and was not entitled to disregard the assessee’s claim
and straightaway embark upon computing disallowance under Rule 8D. On appeal by the department
to the High Court HELD dismissing the appeal.

The AO disallowed the expenditure u/s.14A without first recording that he was not satisfied with the
correctness of the claim as regards the claim that “no expenditure” was made by the assessee. The
disallowance u/s 14A of the Income-tax Act, 1961 is plainly contrary to the provisions of the statute.
The CIT allowed the appeal of the assessee and the Tribunal did not interfere. Challenging the order
of the tribunal, the present appeal has been filed. We are of the opinion that no point of law has been
raised. Therefore, this appeal is dismissed. (ITA No. 161 of 2013,dt. 23/12/2013.) (AY.2009-10)

CIT .v. REI Agro Ltd.(Cal.)(HC),www.itatonline.org

S. 14A : Disallowance of expenditure - Exempt income — Matter set aside.

AO disallowed 6 per cent of expenditure incurred by assessee under head Printing & Stationery,
Postage & Telegram, Professional and other services and Payment to Auditors, considering it to be
expenses incurred by assessee for earning tax free dividend income without discussing on any claim
made by assesse. On appeal Tribunal remitted back to file of AO for consideration afresh. (AYs.
2002-03, 2003-04, 2005-06, 2006-07, 2007-08 & 2008-09)(ITA Nos .782 to 787 & 869 to 874 (Mds)
of 2012 dt 21-0-2-2013)

Metal Powder Co. Ltd. .v. ACIT (2014) 26 ITR 759/ 51 taxmann.com 304 / (2015) 152 ITD 144
(Chennai)(Trib.)
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S. 14A : Disallowance of expenditure-Exempt income —Interest on RBI relief bonds -
Investments made with own funds or with borrowed funds- Disallowance under Rule 8D cannot
be made for relevant assessment year.[R.8D]

Assessee Company received interest on RBI relief bonds. AO while disallowing the expenditure
applied rule 8D. A.O. invoking rule 8D, worked out disallowance, did not examine whether
investments were made with own funds or with borrowed funds. rule 8D was not applicable for
relevant assessment year hence matter restore to AO. for examination of issue afresh.(AY. 2006-07)
Dy. CIT .v. Firestone International (P.)Ltd. (2014) 150 ITD 151 (Mum.)(Trib.)

S. 14A : Disallowance of expenditure - Exempt income —Not recording of satisfaction-No finding
was given why the working provided by assessee was not proper and rule 8D was not applicable
in relevant year.[R.8D]

Assessee earned exempt dividend income and furnished a detailed working in respect of indirect
expenses. AO.by applying rule 8D made disallowance on estimate basis. A.O. nowhere recorded or
mentioned any satisfaction that working provided by assessee was not proper. Rule 8D was not
applicable to the said relevant year, disallowance was deleted.(AY. )

ACIT .v. Bharti Teletech Ltd. (2014) 150 ITD 185/ 163 TTJ 36(UO) (Delhi)(Trib.)

S. 14A : Disallowance of expenditure - Exempt income —Recording of satisfaction is mandatory-
CIT (A) gave opportunity to the assesse and assesse has not demonstrated any mistake in the
calculation hence disallowance was held to be justified.[ S. 10(35),R.8D]

Before proceeding to make disallowance under section 14A, AO has to record his satisfaction as
required by sub-section (2) and (3) of section 14A. Assessee-company showed dividend income in its
return of income, which was exempt under section 10(35). AO disallowed one-half per cent of
average of value of investment under rule 8D. Though AO had not specifically recorded his
satisfaction regarding claim of assessee that no expenditure was incurred for earning dividend income
but CIT(A) after giving fresh opportunity to assessee, recorded his dissatisfaction with correctness of
claim of assessee and thereafter computed disallowance, requirement of recording satisfaction was
fulfilled. Since disallowance had been worked out as per formula given in rule 8D and assessee failed
to show any mistake in calculation made for disallowance, impugned order upholding disallowance
was to be affirmed. (AY. 2008-09)

GEBR Pfeiffer (I) (P.) Ltd. .v. Addl. CIT (2014) 64 SOT 172 (URO) / 47 taxmann.com 237
(Delhi)(Trib.)

S. 14A : Disallowance of expenditure - Exempt income —Suo motu disallowance of Rs 1.20 lakh-
Disallowance under rule 8D amounting to Rs 88.85 was held to be not justified.[R.8D]

The assessee had suo motu disallowed expenses of Rs 1.20 lakhs under section 14A of the Act.AO
disallowed an amount of Rs 88.85 lakhs by applying rule 8D. On appeal Tribunal held that the
assessee was able to show demonstrate that it had enough interest free funds at its disposal for making
investment, therefore there was no basis for deeming that the assessee had used the borrowed funds
for investments. Relying on the ratio in Reliance Utilities and Power Ltd and HDFC Bank Ltd (ITA
no 330 of 2012), the addition was deleted.(ITA no 5861 /Mum/2011 dt 20-8-2014). (AY. 2008-09)
Sharekhan Financial Services (P.) Ltd..v.ACIT(2014) The Chamber’s Journal-September-P. 84
(Mum.)(Trib.)

S.14A:Disallowance of expenditure-Exempt income-Not recording of satisfaction-Disallowance
of expenditure-Exempt income-Stock in trade-Surplus funds-Book profit. [S.115JA, 115JB,
Rule 8D]

() When it is said that rule 8D is mandatory (i.e., AY. 2008-09 onwards), all that is meant is
where the said expenditure cannot be reasonably ascertained with reference to the assessee’s accounts,
toward which the AO is to issue his satisfaction or, as the case may be, dissatisfaction, he has no
discretion in case of the latter in formulating a method of his own, nor indeed has the assessee, and is
bound to adopt the prescription of rule 8D. The sole premise of law, it needs to be appreciated,
including that mandated per rule 8D, is to arrive at as fair and just an estimation of the sum expended
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by the assessee in relation to income that is not subject to tax, as the facts and circumstances admit,
without at the same time allowing it to degenerate into an arbitrary or subjective exercise.

(i) Rule 8D is statutorily prescribed [refer section 14A(2)] only to remove the estimation exercise
from the realm of arbitrariness or any subjectivity. Arbitrariness at the end of the assessing authority
cannot be substituted by that at the assessee’s end, which is equally proscribed by law. The assessee
speaks of the bulk, nay, almost the whole of its’ investment being in shares in subsidiary companies,
which it claims is for strategic reason/s and not for income generation.

(ifi)  Toward this, the assessee’s argument is of the AO being precluded from proceeding to invoke
rule 8D, otherwise mandatory for the current year, in view of his having not expressed his
dissatisfaction with the assessee’s suo motu disallowance. No specific format has been prescribed for
communication of his dissatisfaction by the AO, which is immanent in the assessment order in the
present case. The assessee’s accounts are admittedly not maintained activity-wise, and its claim is de
hors its accounts. We have already noted that the assessee’s accounts do not in any manner support its
claim of the organizational resources being dedicated to the extent of 10% toward the investment
activity.

(iv) We may, however, discuss the assessee’s claim on surplus funds, made with reference to the
decision in Reliance Utilities & Power Ltd. (supra), so that there was, in its view, no need to apply the
proportionate method advocated by rule 8D. The disallowance u/s.14A, it needs to be appreciated, is a
statutory disallowance, constituting a complete code in itself. The said decision was cited before, and
stands discussed by the Hon’ble jurisdictional high court in Godrej & Boyce Mfg. Co. Ltd. (supra).
The relevant discussion appears at paras 85 & 86 (pgs. 135-137) of the reports, and considers the
decision by it in Reliance Utilities & Power Ltd. (supra). It stands explained that section 14A has
widen the theory of apportionment, which only seeks to effectuate the principle of only the net (i.e.,
net of all expenses) income, whether positive or negative, being liable to, or not so, to tax, i.e., as the
case may be. Where therefore the assessee is able to show, with reference to its accounts, of the
borrowed capital having financed a particular asset, the interest cost relatable thereto would
necessarily have to be consider as expended toward the same. None of the decisions by the tribunal
cited before us consider the decision by the Hon’ble jurisdictional high court in Godrej & Boyce Mfg.
Co. Ltd.

v) The assessee has also earned interest income at Rs.2962.63 lacs. The said income is on long
term investments and on loans forming part of current assets. The entire interest income is offered as,
and admittedly, business income. As such, the fact of earning of interest income would in our view be
by itself of little consequence. There is no claim, which would, where so, though need to be
established, of the interest being on borrowings which stood relent on interest. Rather, all business
expenses have been claimed and allowed there-against, i.e., in computing the net assessable income.
In fact, our restoration, seen in perspective, is only with the view and toward the assessee being able
to establish its case on the lines of dedicated funding, so that the matter gets decided on the basis of
the facts, on which it rests, rather than on presumptions. The decision by the tribunal in Karnavati
Petro Pvt. Ltd. (in ITA No. 2228/Ahd.(D)/2012 dated 05.07.2013) (to which no specific reliance
though was made before us) would have no bearing in the matter;

(vi) The second issue raised by the assessee is for the adjustment of the amount disallowed u/s.14A in
computing the book profit u/s.115JB. While the assessee’s stand is that the disallowance u/s.14A is
toward computing the income under the regular provisions of the Act, no corresponding addition
could be made while computing the book profit, the Revenue argues with reference to the specific
provision of Explanation 1(f) to section 115JB(2). We have also gone through the case law, being
decisions by the tribunal relied upon by the assessee (pgs. 83-121 of the compilation of case law). The
same is on the premise that the provision of section 14A cannot be imported into Explanation 1(f) to
section 115JA or, as the case may be, section 115JB, so that there could be no adjustment in
computing the book profit there-under for the disallowance made u/s.14A. Our decision, which is in
line with the several by the tribunal, is however not on the incorporation of the provision of section
14A (or any other provision for that matter) in Explanation 1(f) to section 115JB, nor is the decision
based on the principle of incorporation. The expenditure disallowed u/s.14A is only that incurred and
claimed by the assessee in respect of dividend income, exempt u/s.10. It is only on this basis, and this
basis alone, that we have found Explanation 1(f) to section 115JB (s.115JA) to be providing a clear
legal basis to the adjustment qua expenditure relatable to dividend income. That the amount
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disallowed u/s.14A provides a ready basis for determining the amount of such expenditure is another
matter. It would be a complete fallacy and a travesty of facts, being without basis and wholly
presumptuous to state or consider that the disallowance (u/s.14A) is qua notional expenditure and not
against that actually claimed by the assessee and, further, per its books of account. Or does it mean to
suggest that the expenditure claimed is outside the books of account? We say so as without doubt the
adjustment under Explanation 1 could only be qua sums debited or credited and thus reflected in the
accounts. In fact, in this regard, we have also clarified that where and to the extent there is a
difference between the expenditure, i.e., as per the assessee’s books and that as claimed per its return
of income, only the sum debited in books (to the profit and loss account) would hold. Further, the
decision by the tribunal in Goetze (India) Ltd. vs. CIT [2009] 32 SOT 101 (Del), followed, inter alia,
by the tribunal in Ovira Logistics Ltd. (in ITA Nos. 2439 &3230/Mum(C)/2012 dated 30.08.2013),
stands since reversed by the Hon’ble high court in CIT vs. Goetze India Ltd. [2014] 361 ITR 505
(Del);( ITA no. 3485/Mum/2012,Dt. 17.10.2014.) (AY.2008-09)

HSBC Invest Direct (India) Ltd. .v. DCIT (Mum.) (Trib.) ;www.itatonline.org

S.14A: Disallowance of expenditure-Exempt income-Disallowance is not automatic AO has to
examine the books —Interest disallowance worked by CIT (A) as per working given by assessee
was held to be correct.[R.8D]

It is now settled principle that the assessing officer has to examine the disallowance made by the
assessee by having regard to the accounts of the assessee and only thereafter the AO, if he is not
satisfied with the correctness of the claim, shall determine the disallowance to be made u/s 14A of the
Act in accordance Rule 8D. In this regard, a gainful reference may be made to the decision rendered
by the Hon’ble jurisdictional High Court in the case of Godrej & Boyce Mfg. Co. Ltd (328 ITR 81). It
is also pertinent to note the decision rendered by Hon’ble Delhi High Court in the case of Maxopp
Investment Ltd Vs. CIT (347 ITR 272), wherein the Hon’ble Delhi High Court has expressed the view
that the assessing officer has to first reject the claim of the assessee with regard to the extent of
expenditure by having regard to the accounts of the assessee and such rejection must be for disclosed
cogent reasons. It is only then that the question of determination of expenditure u/s 14A by the
assessing officer would arise. In the instant case, we notice that the workings furnished by the
assessee for interest disallowance was not examined at all by the AO, whereas he is required to reject
the workings furnished by the assessee after having regard to the accounts of the assessee.

Further we notice that the revenue could not controvert the finding given by the Ld. CIT(A) that the
assessee was able to establish the nexus between the borrowings and the investments. We have also
noticed that the finding so given by the first appellate authority was correct as per the workings
furnished by the assessee in the table extracted above. It is also pertinent to note that the revenue did
not find fault with the said workings. Under these circumstances, we are of the view that the Id
CIT(A) was justified in holding that the interest disallowance was required to be made under Rule
8D(2)(i) of the I.T Rules and also in confirming the disallowance of interest to the extent of
Rs.29,91,393/-, as worked out by the assessee.(ITA No. 274/Mum/2013, dt. 22.10.2014.) (AY. 2008-
09)

ITO v. Reliance Share and Stock Brokers(P.) Ltd. (Mum.) (Trib.); www. itatonline.org

S.14A: Disallowance of expenditure - Exempt income —Stock in trade-Rule 8D(ii) & 8D(iii) do
not apply to shares held as stock-in-trade. Loss arising out of derivatives from the income
arising out of buying and selling of shares.[S.43(5),73, R.8D]

() Both trading of shares and derivative transactions are not coming under the purview of
Section 43(5) of the Act which provides definition of “speculative transaction” exclusively for
purposes of section 28 to 41 of the Act. Again, the fact that both delivery based transaction in shares
and derivative transactions are non-speculative as far as section 43(5) is concerned goes to confirm
that both will have same treatment as regards application of the Explanation to Section 73 is
concerned, which creates a deeming fiction. Now, before application of the said Explanation,
aggregation of the business profit/loss is to be worked out irrespective of the fact, whether it is from
share delivery transaction or derivative transaction. Now, this view has been confirmed by the
Hon’ble jurisdictional High Court in assessee’s own case in GA N0.3481 of 2013 and ITAT No. 215
of 2013 dated 12th March, 2014, has held as under:-
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It would, thus, appear that where an assessee, being the company, besides dealing in other things also
deals in purchase and sale of shares of other companies, the assessee shall be deemed to be carrying
on a speculation business. The assessee, in the present case, principally is a share broker, as already
indicated. The assessee is also in the business of buying and selling of shares for self where actual
delivery is taken and given and also in buying and selling of shares where actual delivery was not
intended to be taken or given. Therefore, the entire transaction carried out by the assessee, indicated
above, was within the umbrella of speculative transaction. There was, as such, no bar in setting off the
loss arising out of derivatives from the income arising out of buying and selling of shares. This is
what the learned Tribunal has done.”

(if) Admitted facts are that the assessee is engaged in composite business of purchase and sale of
shares and is a registered stock broker. The main intention of dealing in shares and securities is to earn
business profits. During the relevant year under consideration assessee earned dividend income to the
tune of Rs.28,77,678/-, although the dividends were received by assessee on the shares held as stock
in trade. Earning of dividend was merely incidental to the holding of shares for a particular period
within which dividend was declared. The CIT(A) as well as we have noticed that the balance sheet of
the assessee does not show any investment and all the shares are being held as stock in trade only. The
AO has calculated the disallowance on the stock in trade/inventories held by the assessee. A plain
reading of Rule 8D(2)(ii) and (iii) can only be applied, in the situations, wherever share are held as an
investment and this rule will not have any application when the shares are held as stock in trade.(
ITAT 1183/Kol/2012, Dt. 21.10.2014.) (AY. 2009-10)

DCIT .v. Baljit Securities Private limited (Kol.)(Trib.);www.itatonline.org

S.14A: Disallowance of expenditure - Exempt income -Disallowance cannot be made if there is
no exempt income. Cheminvest Ltd. vs. ITO 121 ITD 318 (Ahd.)(SB) is not good law.[R.6D]
There is no dispute that the assessee had no exempt income during both the years involved. No doubt
as mentioned by the DR, the Special Bench of this Tribunal in the case of Cheminvest Ltd. vs.
ITO 121 ITD 318, had held that disallowance under section 14A could be made even in an year in
which no exempt income was earned or received by the assessee. This decision of Special Bench of
the Tribunal has been, in our opinion, impliedly overruled by various decisions of different High
Courts, namely, CIT vs. Shivam Motors P. Ltd. (All HC), CIT vs. Corrtech Energy Pvt.
Ltd (Guj.)(HC), CIT vs. Winsome Textile Industries Ltd319 1TR 204 (P&H), CIT vs.Delite
Enterprises (Bom.)(HC) & CIT vs. Lakhani Marketing (P&H HC). Therefore, unless and until there is
receipt of exempted income for the concerned assessment years, s. 14A of the Act cannot be invoked.(
ITA No. 220 & 1034 (Bng) 2013. dt. 12.09.2014.) (AY.2009-10, 2010-2011)

Alliancce Infrastructure Projects Pvt. Ltd. v. DCIT (Bang.)(Trib.);www.itatonline.org

S.14A: Disallowance of expenditure - Exempt income — Non recording of satisfaction-Addition
was deleted.

The Tribunal held that the Assessing Officer has no where commented about working being
unsatisfactory or questionable on disallowance of expenses. The addition has been made by applying
Rule 8 which is not applicable in this year. The CIT has also made some adhoc estimate of
administration expenses and other heads. The Tribunal deleted the addition on both counts i.e. non-
recording of satisfaction and alsoon merits. (AY. 2006-07)

ACIT .v. Bharti Teletech Ltd. (2014) 163 TTJ 36(UO)(Delhi) (Trib.)

S.14A:Disallowance of expenditure - Exempt income-Interest expenses-In applying Rule
8D(2)(ii) interest expenses directly attributable to tax exempt income as also directly
attributable to taxable income, are required to be excluded from computation of common
interest expenses to be allocated.[R.8D]

Tribunal held that in our opinion, it is only the interest on borrowed funds that would be apportioned
and the amount of expenditure by way of interest that will be taken (as ‘A’ in the formula) will
exclude any expenditure by way of interest which is directly attributable to any particular income or
receipt. Therefore, it is not only the interest directly attributable to tax exempt income, i.e. under rule
8D(2)(i), but also interest directly relatable to taxable income, which is to be excluded from the
definition of variable ‘A’ in formula as per rule 8D(2)(ii), and rightly so, because it is only then that
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common interest expenses, which are to be allocated as indirectly relatable to taxable income and tax
exempt income, can be computed.Interest expenses directly attributable to tax exempt income as also
directly attributable to taxable income, are required to be excluded from computation of common
interest expenses to be allocated under rule 8D(2)(ii). (ITA No. 261/Coch/2014. AY 2008-09. Dt.
28.08.2014.) (AY.2008-09)

Geojit Investment Service Ltd. .v. ACIT (2015) 67 SOT 37 (Cochin)(Trib.);www.itatonline.org

S.14A:Disallowance of expenditure - Exempt income -No disallowancecan be made towards
exempt income earned on strategic investments.[R.8D]

The assessee had made significant investments in the shares of subsidiary companies which are
definitely not for the purpose of earning exempt income. Strategic investment has to be excluded for
the purpose of arriving at disallowance under Rule 8D(iii). The disallowance under Rule 8D(iii) has to
be computed by excluding the value of strategic investments. No disallowance under Rule 8D(i) and
8D(ii) is also warranted (REI Agro (ITAT Kol) followed) ( ITA No. 1362 7 1032/Del/2013, Dt.
3.4.2014.) (AY. 2008-09 & 2009-10)

Interglobe Enterprises Ltd. .v. DCIT (Delhi) (Trib.) ;www. itatonline. org

S. 14A : Disallowance of expenditure - Exempt income - For Rule 8D(2)(i) only expenditure
relating to investments resulting in tax-free income can be considered. For Rule 8D(2)(iii) all
investments, whether yielding tax-free income or not, have to be considered. [R.8D]

The Tribunal had to consider whether in computing the figure of disallowance under Rule 8D(2)(i)
and 8D(2)(iii), it was necessary that the investments had to have yielded income which was not
chargeable to tax. HELD by the Tribunal:

Rule 8D(2)(i) speaks of expenditure directly relating to income which does not form part of “total
income”. In the context of s. 2(45) & s. 5, the expression ‘total income’ in Rule 8D(2)(i) must relate to
an income which is sought to be assessed. Therefore, only expenditure directly relating to income
which is earned either on receipt basis or on accrual basis and which does not form part of total
income of a particular assessment year can be disallowed under clause (i) of Rule 8D(2). However,
while computing disallowance under Rule 8D(2)(iii), the average of the total investment of the
assessee as appearing in the balance sheet on the first day and last day of the year irrespective of the
fact whether it has yielded income or not can be considered for the purpose of disallowance.
(AY.2009-10)

Bellwether Microfinance fund Pvt. Ltd. v. ITO (2014) 165 TTJ 261 (Hyd.)(Trib.)
www.itatonline.org.

S. 14A : Disallowance of expenditure-Exempt income-Apportionment of expenditure.

Tribunal held that assessee’s own funds are far in excess of the investments made by it which yielded
exempt income.Therefore, disallowance under section 14A made by the AO in respect of interest
cannot be sustained. (AY. 2002-03)

Reliance Industries .v. Addl. ACIT (2014) 159 TTJ 349/ (2013) 55 SOT 8 (Mum.)(Trib.)

S. 14A : Disallowance of expenditure - Exempt income -Disallowance cannot exceed
expenditure claimed as deduction- Section 14A and Rule 8D cannot be applied in a mechanical
manner-Disallowance cannot exceed expenditure claimed as a deduction. [R.8D]

The assesses, investment transactions were managed by investment advisers and the assessee paid
portfolio management services (PMS) fees which were debited to his capital account. The demat
expenses and security transaction tax (STT) was also debited to the capital account. The assessee
claimed that the expenses relating to salary, telephone and other administrative expenses were
incurred by him for his professional income and not for earning tax-free income. However, the AO
rejected the claim and made a disallowance of Rs. 16.35 lakhs, being 0.5% of the average investments
under Rule 8D(2)(iii). The CIT(A) deleted the disallowance on the ground that it was without
establishing any nexus. On appeal by the department to the Tribunal HELD dismissing the appeal:
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The assessee had debited direct expenses on account of dematerialization and STT in the capital
account and not in the Profit and loss account. The AO had presumed that the assessee had must have
incurred some expenditure under the heads salary, telephone and other administrative charges for
earning the exempt income. It is further found that the total expenditure claimed by the assessee for
the year is about 13 lakhs and the AO had made a disallowance of about Rs.16 lakhs. He has just
adopted the formula of estimating expenditure on the basis of investments. But, the justification for
calculating the disallowance is missing. The assessee had not claimed any expenditure in its P&L
account and so the onus was on the AO to prove that out of the expenditure incurred under various
heads were related to earning of exempt income. Not only this he had to give the basis of such
calculation. In any manner disallowance of Rs.16.35 lakhs as against the total expenditure of Rs.13
lakhs claimed by the assessee in P&L account is not justified. Rule 8D cannot and should not be
applied in a mechanical way. Facts of the case have to be analyzed before invoking them.
Consequently the disallowance is deleted (Justice Sam P. Bharucha.v.ACIT (2012) 53 SOT 192
(Mum)(Trib.) referred).(ITA no 877/M.2013 dt 30-07-2014 Bench “I” (AY. 2009-10)

ACIT .v. Igbal M. Chagala (2014) 34 ITR 636(2015) 67 SOT 123 (URO) (Mum.)(Trib.)

S. 14A : Disallowance of expenditure-Exempt income—No disallowance can be made if there is
no exempt income-Special bench judgment in Cheminvest & CBDT Circular are not good law
[R.8D]

In AY 2009-10, the assessee held investments worth Rs. 14.05 crore and incurred interest expenditure
of Rs. 34.80 lakhs. The assessee claimed that no disallowance u/s 14A & Rule 8D could be made as
the investments were made out of own funds and no income was derived from the investments. The
AO rejected the claim and made a disallowance of Rs. 19.28 lakhs though the CIT(A) deleted it.
Before the Tribunal the department relied on Cheminvest Ltd. 121 ITD 318 (SB) & Circular
No0.5/2014 dated 11.2.2014 and argued that even if the assessee has not earned any exempt income,
still disallowance u/s 14A read with Rule 8D has to be made and it is mandatory. HELD by the
Tribunal dismissing the appeal:

No doubt in Cheminvest Ltd vs. ITO 121 ITD 318 (SB) the Special Bench of the Tribunal has held
that disallowance u/s 14A can be made even in the year in which no exempt income has been earned
or received by the assessee. This decision of Special Bench of the Tribunal has been impliedly
overruled by the decisions of High Courts in Shivam Motors P Ltd (All HC), CIT vs. Corrtech Energy
Pvt. Ltd (Guj HC), CIT vs. Delite Enterprises (Bom HC), CIT vs. Lakhani Marketing (P&H HC), CIT
vs. Winsome Textiles Industries Ltd 319 ITR 204 (P&H) where it has been held that when there is no
exempt income and no claim for exemption, s. 14A and Rule 8D have no application and no
disallowance can be made(ITA NO 1717/Mds/2013 Bench “B” dt 31-07-2014 (AY. 2009-10).
ACIT.v. M. Baskaran (Chennai)(Trib.) www itatonline.org

S. 14A : Disallowance of expenditure - Exempt income —Investments in subsidiaries to be
excluded while computing disallowance.[R.8D]

The investments made by the assessee in the subsidiary company are not on account of investment for
earning capital gains or dividend income. Such investments have been made by the assessee to
promote subsidiary company into the hotel industry. A perusal of the order of the CIT(A) shows that
out of total investment of Rs. 64.18 crore, Rs. 63.31 crore is invested in wholly owned subsidiary.
This fact supports the case of the assessee that the assessee is not into the business of investment and
the investments made by the assessee are on account of business expediency. Any dividend earned by
the assessee from investment in subsidiary company is purely incidental. Therefore, the investment
made by the assessee in its subsidiary are not to be reckoned for disallowance u/s 14A r.w.r. 8D. The
AO is directed to re-compute the average value of investment under the provisions of Rule 8D after
deleting investments made by the assessee in subsidiary company.(ITA no 1503 & 1624/Mds/2012
Bench “C” dt 17-07-2013( AY. 2008-09)

EIH Associated Hotels Ltd..v. DCIT (Chennai)(Trib.) www.itatonline.org

S.14A: Disallowance of expenditure - Exempt income-No disallowance of expenditure for
investment in shares of subsidiaries & Joint Ventures as the investments are strategic in nature
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in the subsidiary companies on long term basis and no direct or indirect expenditure was
incurred.[R.8D]

The department has not disputed this fact that out of the total investment about 98% of the
investments are in subsidiary companies of the assessee and, therefore, the purpose of investment is
not for earning the dividend income but having control and business purpose and consideration.
Therefore, prima facie the assessee has made out a case to show that no expenditure has been incurred
for maintaining these long term investment in subsidiary companies. Accordingly disallowance by the
AO was deleted. (ITA No. 4521/Mum/2012dt. 26.03.2014, (AY. 2009-2010)

JM Finacial Ltd .v. ACIT (Mum.)(Trib.)www.itatonline.org.

S.14A: Disallowance of expenditure-Exempt income-Disallowance as per section 14A(2) is
required to be made, even if assessee claims that it did not incur any expenditure in earning
dividend income. [R. 8D]

The assessee earned dividend income but did not allocate any amount as expenditure incurred in
relation to such income and accordingly it did not disallow any amount u/s. 14A. The AO disallowed
0.5% of the average value of investment under Rule 8D(2)(iii). The CIT(A) upheld the disallowance
made by the AO and further disallowed proportionate interest expenditure relatable to the exempted
dividend income u/s. 14A.

On appeal to the Tribunal, the assessee contended that it did not incur any expenditure in earning the
dividend income. It also submitted that the AO was not right in taking average value of all the
investments for the purpose of calculating the disallowance of expenses, instead of the average value
of dividend yielding investments. The Tribunal observed that as per rule 8D(2)(iii), the average value
of investment, income from which does not or shall not form part of the total income is required to be
considered, meaning thereby the entire value of investments made in shares is required to be
considered. The Tribunal while dismissing the assessee’s claim also noted that, as per section 14A(3)
disallowance as per section 14A(2) is required to be made, even if the assessee claims that it did not
incur any expenditure in earning the dividend income. (AY. 2008-09)

ACIT .v. Kerala State Industrial Development Corporation Ltd. (2014) 29 ITR 45/62 SOT 115
(URO) (Cochin)(Trib.)

S.14A:Disallowance of expenditure-Exempt income-Apportionment of expenses. [R.8D]

No disallowance u/s. 14A can be made if the AO has not recorded his dissatisfaction as regards
accounts of the assessee. U/r. 8D(2)(iii) the amount disallowable is equal to % percentage of the
average value of investment, income from which does not/shall not form part of the total income and
not the total investment at the beginning and end of the year. (AY. 2008-09)

REI Agro Ltd. .v. Dy. CIT (2014) 98 DTR339 (Kol.)(Trib.)

S.14A: Disallowance of expenditure-Exempt income-Interest and managerial, administrative
expenses-Restricted to 1 lakh.

The Tribunal restored the case to the file of the Assessing Officer with a direction to find out as to
whether sufficient own funds / interest free funds were available with the assessee on the date of
investment made for earning exempt income and if found so not to make any disallowance for interest
cost under this head. As fas as managerial and administrative expenses are concerned Tribunal
restricted to 1 lakh only and held that disallowance of Rs. 2,75,000/- is on higher side as there was no
separate treasury department and only one employee that too on part time basis, was looking after
investments.(AY's. 2006-07 to 2008-09)

Godrej Consumer Products Ltd. .v. AddIl.CIT (2014) 159 TTJ 21(Mum.)(Trib.)

S.14A: Disallowance of expenditure-Exempt income-Book Profit-Amount disallowed under
section 14A to be added while computing book profit. [S. 115JB]

The Tribunal held that whatever expenditure is found to be disallowed under section 14A, the same is
to be added back while computing book profit under section 115JB. (AY. 2007-08)
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Godrej Consumer Products Ltd. .v. AddI.CIT (2014) 159 TTJ 21 /151 ITD 566 (Mum.)(Trib.)

S.14A: Disallowance of expenditure - Exempt income-Interest on taxable business activity-For
working the disallowance as per Rule, 8D(2)(ii), interest expenditure on loans taken for taxable
business purposes has to be excluded.

If the assessee is able to demonstrate that the payment of interest is directly attributable to the
assessee’s taxable business activity, it cannot be considered under Rule 8D(2)(ii) of the I.T. Rules.
(ITA No. 503/JP/2012. dt. 27.01.2014.) ( AY. 2007-08)

ITO .v. Narain Prasad Dalamia(2014) 30 ITR 619(Kol.)(Trib.)?

S.14A: Disallowance of expenditure - Exempt income-If AO does not deal with assessee’s
arguments, it means that he has not reached objective satisfaction that assessee’s method is
incorrect & cannot invoke Rule 8D. [R.8D]

The invoking of Rule 8D to compute the disallowance u/s 14A is neither automatic nor triggered
merely because assessee has earned an exempt income. The invoking of rule 8D of the Rules is
permissible only when the AO records the satisfaction in regard to the incorrectness of the claim of
the assessee, having regard to the accounts of the assessee.

On facts, the AO has given no reasons why the assessee’s calculation was not proper except to say
that “the said disallowance was not acceptable”.

The department’s objection that since the assessee was not maintaining separate accounts with regard
to the activity of earning exempt income, the satisfaction contemplated u/s 14A be considered as
implied is contrary to how the implications of sub-section (2) of s. 14A have been understood and
explained by the High Courts in Godrej & Boyce Manufacturing Co. Ltd & Maxopp Investment Ltd.(
ITA No. 1733/PN/2012. 30.01.2014.) (AY. 2008-09)

Kalyani Steels Ltd .v. ACIT (Pune)(Trib.), www.itatonline.org

S.14A: Disallowance of expenditure-Exempt income-Controlling interest-No disallowance can
be made if primary object of investment is to hold controlling stake in group concern and not to
earn tax-free income.[R.8D]

We find merit and substance in the contention of the assessee that no expenditure had been incurred
by the assessee for earning the exempt income on this point because the investment has been made by
the assessee in the group concern and not in the shares of any unrelated party. Therefore, the primary
object of investment is holding and controlling stake in the group concern and not earning any
income out of investment. Further, the investments were made long back and not in the year under
consideration. Therefore, in view of the fact that the investment are in the group concern we do not
find any reason to believe that the assessee would have incurred any administrative expenses in
holding these investments. The AO has not brought on record any material to show that the assessee
has incurred any expenditure in relation to the income which does not form part of the total income.
Section 14A has within it implicit the notion of apportionment in the cases where the expenditure is
incurred for composite/indivisible activities in which taxable and non taxable income is received but
when no expenditure has been incurred in relation to the exempt income then principle of
apportionment embedded in section 14A has no application. The object of section 14A is not allowing
to reduce tax payable on the non exempt income by deducting the expenditure incurred to earn the
exempt income. In the case in hand it is not the case of the revenue that the assessee has incurred any
direct expenditure or any interest expenditure for earning the exempt income or keeping the
investment in question. If there is expenditure directly or indirectly incurred in relation to exempt
income the same cannot be claimed against the income which is taxable. For attracting the provisions
of section 14A- “there should be proximate cause for disallowance which has relationship with the tax
exempt income as held by the Hon’ble Supreme Court in case of CIT Vs. Walfort Share and Stock
Brokers P. Ltd. (2010) 326 ITR 1). Therefore, there should be a proximate relationship between the
expenditure and the income which does not form part of the total income. In the case in hand the
assessee has claimed that no expenditure has been incurred for earning the exempt income, therefore,
it was incumbent on the AO to find out as towhether the assessee has incurred any expenditure in
relation to income which does not form part of the total income and if so to quantify the expenditure
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of disallowance. The AO has not brought on record any fact or material to show that any expenditure
has been incurred on the activity which has resulted into both taxable and non taxable income.
Therefore, in our view when the assessee has prima facie brought out a case that no expenditure has
been incurred for earning the income which does not form part of the total income then in the absence
of any finding that expenditure has been incurred for earning the exempt income the provisions of
section 14A cannot be applied. Accordingly we delete the addition/disallowance made by AO u/s 14A
r.w. Rule 8D.( ITA No. 5408/Mum/2012. Dt. 15.01.2014.) (AY. 2009-10)

Garware wall Ropes Ltd..v.ACIT(Mum.)(Trib.),www.itatonline.org

S. 15 : Salaries —Employees stock option( ESOP)-Capital gains- Assessable as salaries.[S. 45 ]
Assessee software engineer initially served a US company SIRF-USA as an independent consultant
and thereafter, as an employee . After returning to India, he became an employee of SIRF-India.
SIRF-USA granted stock option to assessee, which gave right to him to acquire 35,000 shares of
common stock of SIRF-USA. Assessee acquired 7000 shares of SIRF-USA. He sold said shares on
same day and earned income. The tribunal held that the assessee was not in employment of SIRF-
USA would be immaterial, as consideration for payment in question was services rendered by
assessee in past and, therefore, assessee was to be regarded as employee for purpose of impugned plan
and benefits arising under this plan as well as any other benefit received had to be treated as income
under head 'salaries'. Further, by exercising option to acquire shares at a  particular price, there was
no transfer of any capital asset and, therefore, there was no question of any income being assessed
under head 'capital gain'; such income had to be treated as income from salary. (AY. 2006-07)

ACIT .v. Chittaranjan A. Dasannacharya (2014) 64 SOT 226 / 45 taxmann.com 338
(Bang.)(Trib.)

S.15: Salaries-Accrual-Salary income accrues at the place where the services are rendered and
not where the appointment letter is received. If salary, after accrual abroad, is brought into
India, it is not taxable on receipt basis. S. 6(5) which deals with residential status is
redundant.[S. 5(2),6(5)]

(i) The AO’s stand that because the assessee has offered taxation of interest and pension, he has
accepted himself as a “resident” and that the other income also becomes taxable u/s 6(5) is wrong.
The pension was paid by his former employer in India, and, therefore, irrespective of his residential
status, the income was taxable in India. Similarly, so far as interest on savings bank account was
concerned, the interest accrued in India was credited, in income character as such, in India, and was,
therefore, taxable in India. This taxability does not require recipient of income to have ‘resident’
status u/s 6 at all.

Once it is not in dispute that the assessee qualifies to be treated as a ‘non-resident’ under Section 6 of
the Act, the scope of taxable income in the hands of the assessee, under Section 5(2), is restricted to
(a) income received or is deemed to be received in India, by or on behalf of such person; and (b)
income which accrues or arises, or is deemed to accrue or arise to him, in India.

That ‘receipt’ of income, for this purpose, refers to the first occasion when assessee gets the money in
his own control — real or constructive. What is material is the receipt of income in its character as
income, and not what happens subsequently once the income, in its character as such is received by
the assessee or his agent; an income cannot be received twice or on multiple occasions. (AY. 2008-
09,2009-10)

Arvind Singh Chauhan .v. ITO(2014) 101 DTR 79/31 ITR 105/161 TTJ 791(Agra)(Trib.)

S. 17 : Salary--Perquisite-Family pension-Income deemed to accrue or arise in India—Family
pension received by husband cannot be once again taxed in India-DTAA-India-UK. [S.9(2)((ii),
15,17(1)(ii),(57(iia), 90, Art, 19(2), 20(1),23(3) ]

The assessee's wife was working in UK with Royal Bank of Scotland/County Nat West Limited
(RBS). She died on 22-4-1989 while she was in service. On her death, her employer decided to family
pension to the husband i.e., the assessee under the family pension scheme run by the company. As per
commitment of the UK employer of the deceased wife, they would continue to paying her husband,
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i.e., assessee family pension until his death. The AO had taxed family pension received by the
assessee in UK.

On appeal, the CIT(A) granted relief for the assessee holding that the family pension received by the
assessee was covered under Article 23(3) of the DTAA between India and UK and could not be taxed
in India when source country i.e. UK had already taxed these amounts.

Tribunal held that article 20 is related to pension, means the payment received by the employee in
consideration of past employment. Section 57(iia) read with Explanation defines '‘Family Pension’ and
section 17(1)(ii) which provides that the salary includes 'pension’ received by the employee in
consideration of past employment. Therefore, article 20 has no relevance to the family pension which
is generally received by the spouse or family members or legal dependent of the deceased employee
from the employer of deceased family member. Article 23(1) stipulates about the items of income
beneficially owned by the residents of a contracting state wherever arising, other than the income paid
out of trust or estates of the deceased person in the course of administration which are not dealt within
the foregoing articles to the article 23 of this Convention shall be taxable only in that contracting
State. Article 23(2) is neither related to pension nor related to family pension. Article 23(3) starts with
a word 'notwithstanding the provisions of paragraphs 1 and 2 of this article’ meaning thereby items of
income of a resident of a contracting state not dealt with in the foregoing articles of Convention
arising in the other contracting state may be taxed in that other state. Therefore article 23(3) is related
to the items of income which are not included in the foregoing articles to article 23(3) of this
Convention, then notwithstanding the provisions of paragraphs (1) and (2) of article 23, the same
arising in the other contracting state may be taxed in that other state. Meaning thereby that ‘family
pension’ which was not within the ambit of foregoing articles to the article 23(3) of Indo-UK Treaty
and arose in the other contracting state, may be taxed in other state and the said receipt of the family
pension is beyond the purview of article 23 of Indo-UK DTAA and the same is covered by the
residuary article 23(3) of this Convention and, therefore, it was rightly taxed in U.K. i.e. source
country. Accordingly, the Commissioner (Appeals) rightly held that the family pension received by
the assessee from the employer of deceased wife of the assessee was rightly taxed at source in UK and
no amount of family pension is thus taxable in India. The expression 'may be taxed in that other state
mentioned in Article 23(3) authorizes only the contracting state of source to tax such income and by
necessary implication, the contracting state of resident is precluded from taxing such income,
specially when the tax has been deducted by the contracting state of source and contracting state of
the residence cannot tax it again in the hands of resident assessee. If analogy advanced by the revenue
and the AO is accepted and the country of source as well as country of receipt, both are allowed to tax
the same income twice, then an object of double tax avoidance agreement would become infructuous
and the provisions stipulated in the Indo-UK DTAA would be otiose. Accordingly, interpretation
adopted by the AO was perverse and wrong which was rightly corrected by the CIT(A) by holding
that the income received by the assessee from employer of deceased wife of the assessee and country
of source has deducted tax and assessee received amount after deduction of tax, then the same income
cannot be taxed second time in the other contracting state i.e. India. (AY. 2001-01, 2002-03, 2003-04,
2006-07, 2009-10)

ACIT .v. Karan Thapar (2014) 64 SOT 334 /163 TTJ 405 / 46 taxmann.com 46 (Delhi)(Trib.)

S.17(2) :Salary- Perquisite-Free supply of gas, electricity, water-Amount allowed towards
perquisites for each employee can be Rs. 500.[S. 15]

Free supply of gas, electricity, water--Amount allowed towards perquisites for each employee can be
Rs. 500..(AY. 1975-1976, 1985-1986, 1986-1987, 1987-1988)

CIT .v. Coromandel Fertilizers Ltd. (2014) 367 ITR 132/51 taxman.com 545 (T & AP)(HC)

S. 22 : Income from house property—-Business income-Income derived by the assessee from
ownership of a building and not from personal exertion is an income from house property and
not a business income.[S.28(i)]

The main object of the assessee company according to its memorandum and articles of association
was to carry on the business of a hotel, restaurant, cafe, etc. For the relevant assessment year, the
assessee company claimed that its income was derived by leasing out the building, plant, machineries,
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generators, lifts and other amenities, and such income was income from profits and gains of business
or profession. The AO held that income was to be assessed under the head ‘Income from other
sources’. On appeal, the CIT(A) held that income from lease was liable to be assessed under the head
‘Income from house property’. On second appeal, one member of the Tribunal upheld the order of the
CIT(A), holding that the income of the assessee was an income from house property, but the other
member dissented, holding that such income was a business income. On account of the difference of
opinion between the two members, the matter was referred to the third member of the Tribunal, who
opined that the income of the assessee should be assessed as ‘Income from house property’. In view
of the opinion of the third member, the appeal of the assessee was dismissed.

On appeal the High Court observed that only the building was leased out, along with a lift, tubewell
and electrical fittings. The assessee had not placed any material on record to show that the building
had peculiar amenities with which the building could be treated as a 'plant’ and not a building
simplicitor. No material has been brought on record to indicate that the building had peculiar
amenities which could be commercially exploited, such as facilities of sterilisation of surgical
instruments and bandages or an operation theatre. The Tribunal has given a categorical finding of fact
that the building which was leased out by the assessee was nothing else but a building simplicitor and
was not a building which was equipped with specialized plant and machinery. This being a finding of
fact, such findings cannot be interfered with, especially when nothing has been brought on record to
indicate that the said finding was perverse. It is also apparent that the assessee is not running the
business of a hospital and has only let out the building. Thus, the income derived by the assessee was
from the ownership of the building and not from personal exertion, which is necessary to treat the
income as a business income. In the light of this, the income derived by the assessee from the leasing
out of its property was an income from house property and not a business income. (AY. 1990-91)
Hotel Arti Delux (P.) Ltd. .v. ACIT(2014) 227 Taxman 119(Mag) (All.) (HC)

S. 22 : Income from house property-Business income- Lease for thirty years -Sub letting of
office-Assesable as income from house property .[S. 23, 27(iii)(b),28(i) 269UA]

Owner of land entering into agreement for development of land. Assessee allotted office space on
lease for thirty-three years with option of five consecutive renewals. Assessee sub let the premises
and shown the income as inform business. AO assessed the said income as income from house
property, which was confirmed by Tribunal. On appeal the High Court affirming the view of Tribunal
held that the assessee was held to be the owner of office space. Amount earned from sub-letting
office space is assessable as income from house property. (AY. 2003-2004, 2004-2005, 2006-2007,
2008-2009)

Rayala Corporation P. Ltd. .v. ACIT (2014) 363 ITR 630/ 264 CTR 282(Mad)(HC)

S. 22 : Income from house property - Rental income from unused portion of business premises
owned by assessee engaged in software business is income from house property.

The assessee was in the business of development of computer software.The assessee had received rent
from unused portion of business premises and had considered the same as business income and further
claimed depreciation in respect of the house property. The AO held that the said income would be
treated as income from house property and disallowed depreciation in respect of said house property.
The CIT (A) allowed the assessee’s appeal. The Tribunal however, treated the income from house
property and remanded the matter back to the AQ.

The High Court observed that the assessee was in the business of the development of software and not
in the business of constructing buildings and letting out the same. It further observed that the assessee
had let out the premises so that it could earn some rental income. Hence, the High Court held that
such rental income received was to be treated as income from house property and since no substantial
guestion of law arose, the appeal was dismissed.(A.Y. 2003-2004)

Tektronics Engineering Development (India) (P.) Ltd. v. Dy. CIT (2014) 221 Taxman 134
(Karn.)(HC)

S. 22 : Income from house property — Construction- Liable to pay tax on annual letting value
on unsold flats.
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High Court held that the assessee, a construction company is liable to pay tax on annual letting value
of unsold flats owned by it as income from house property. The Court followed its own earlier years
order. (AYs. 1999-00, 2002-03, 2003-04)

CIT .v. Ansal Housing and Construction Ltd. (2014) 220 Taxman 157 (Mag.)/ (2013) 40
Taxmann.com 305 (Delhi) (HC)

S. 22 : Income from house property - Business income - Rental income from the unused
portion of business premises owned by the assessee engaged in a software business was
income from house property & not business income. [S.28(i)]

The assessee was in the business of development of computer software. It had shown a sum of
Rs. 28,11,600 received as rent as part of income from business and claimed depreciation in
respect of house property. The AO held that the said income would be treated as income from
house property. He disallowed depreciation in respect of said house property. On appeal, the
Commissioner (Appeals) held that the income arose from the exploitation of the commercial
assets. Thus, it should be assessed as 'business' and, further, depreciation should be allowed in
respect of the building. On appeal, the Tribunal held that income received by the assessee had to
be assessed as income from house property and remanded the matter back to the Assessing
Authority to give deduction treating the said income as a rental income. On appeal by the
Assessee, The Hon’ble High Court opined that the assessee was not in the business of
constructing, furnishing and letting out buildings. The only business of the assessee was the
development of software. It owned the scheduled premises. When the assessee did not need the
schedule premises, it let out the premises, so that it could earn some rental income. Therefore, the
Hon’ble Court agreed with the Tribunal that it was not business income but 'income from house
rental. The Hon’ble Court further agreed with the Tribunal that the assessee was entitled to the
benefit of certain deductions in respect of rental income from house property that had not been
extended by the assessing authority. Therefore, the Tribunal was justified in remanding the
matter to the Assessing Authority to give the benefit of the said deductions after treating the
income as income from house property. Hence, the Hon’ble Court dismissed the assessee’s
appeal. (AY. 2003-04)

Tektronics Engineering Development (India) (P.) Ltd. .v. Dy.CIT (2014) 221 Taxman 249
(Karn.)(HC)

S. 23(1)(a) : Income from house property-Standard rent-Municipal rateable value-Duty of AO
to determine standard rent if it is not fixed under Rent Control Legislation. [S.22]

The question before the High Court was “whether on the facts and circumstances of the case, the
Tribunal was right in holding that the annual letting value of the self —occupied flat has to be the sum
equivalent to the standard rent under the Bombay Rent Control Act and not the Municipal Annual
Rateable value in computing the property income u/s 23.The Honourable High Court held that
Tribunal cannot ignore the Rent Control legislation and prefer some other mode in determining fair
rent or annual letting value of the property under section 23(1) (a). The Court also held that principle
cannot be any different for self —occupied properties and in relation to which the exercise must be
carried out in terms of the relevant section 23(1) of the Act.

Kokilaben D. Ambani (Smt.) .v. CIT (2014) 49 taxmann.com 371 (Bom.)(HC)

S. 23(1)(a) : Income from house property-Annual value-Municipal valuation-Interest free
deposit-Percentage interest free deposit could not be added for determining the annual letting
value-Annual ratable value determined by BMC was correctly directed to be adopted-Decided
on the facts of the case.[S. 23(1)(b),Maharashtra Rent Control Act.]

The assesse has let out the premises to sister concern and received the rent and also interest free
deposit. The AO took the view that premises being not covered by Maharashtra Rent Control Act, its
annual value was determined under section 23(1)(a).CIT(A) and Tribunal directed the AO to adopt the
value determined by Bombay Municipal Corporation (BMC) in accordance with provisions of
section 23(1)(b).Revenue has filed an appeal the said order. Court observed that the revenue has not
challenged the order for the assessment year 2005-06 though the facts are identical. The Court
observed that situation in present previous assessment year and the assessment year under
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consideration has not changed, therefore larger controversy need not be gone into and does not arise
in this appeal. Therefore no question of law arises.
CIT .v. Angel Infin (P) Ltd. (2014) 225 Taxman 78 (Bom.)(HC)

S. 23(2)(a) : Income from house property-Annual value-Notional rent on the security deposit
cannot be taken into account for the determination of the annual value-Municipal rateable
value-Standard rent-The AO either must undertake the exercise to fix the standard rent himself
or in terms of the Maharashtra Rent Control Act, 1999 if the same is applicable .[S.22,23(1)(b)]
The High Court had to consider the question of determination of “annual value” u/s 23(1)(a) in the
context of (i) whether the municipal valuation of the property was binding on the AO, (ii) whether
notional interest on interest-free security deposit could be added and (iii) whether if the property was
covered by the Rent Control Act but no standard rent there under, the AO can disregard the standard
rent? HELD by the High Court:

As regards municipal valuation:

(i) We are not in agreement with the department that the municipal rateable value cannot be accepted
as a bonafide rental value of the property and it must be discarded straightway in all cases. There
cannot be a blanket rejection of the same. If that is taken to be a safe guide, then, to discard it there
must be cogent and reliable material;

(if) The market rate in the locality is an approved method for determining the fair rental value but it is
only when the AO is convinced that the case before him is suspicious, determination by the parties is
doubtful that he can resort to enquire about the prevailing rate in the locality. The municipal rateable
value may not be binding on the AO but that is only in cases of afore referred nature. It is definitely a
safe guide;

(iii) In the event the security deposit collected and refundable interest free and the monthly
compensation shows a total mismatch or does not reflect the prevailing rate or the attempt is to deflate
or inflate the rent by such methods, then, as held by the Delhi High Court in Cit .v. Moni Kumar
Subba (2011) 333 ITR 38 (Del)(FB), the AO is not prevented from carrying out the necessary
investigation and enquiry. He must have cogent and satisfactory material in his possession and which
will indicate that the parties have concealed the real position. He must not make a guess work or act
on conjectures and surmises. There must be definite and positive material to indicate that the parties
have suppressed the prevailing rate. Then, the enquiries that the AO can make would be for
ascertaining the going rate. He can make a comparative study and make a analysis. In that regard,
transactions of identical or similar nature can be ascertained by obtaining the requisite details.
However, there also the AO must safeguard against adopting the rate stated therein straightway. He
must find out as to whether the property which has been let out or given on leave and license basis is
of a similar nature, namely, commercial or residential. He should also satisfy himself as to whether
the rate obtained by him from the deals and transactions and documents in relation thereto can be
applied or whether a departure therefrom can be made, for example, because of the area, the
measurement, the location, the use to which the property has been put, the access thereto and the
special advantages or benefits. It is possible that in a high rise building because of special advantages
and benefits an office or a block on the upper floor may fetch higher returns or vice versa. Therefore,
there is no magic formula and everything depends upon the facts and circumstances in each case.
However, we emphasize that before the AO determines the rate by the above exercise or similar
permissible process he is bound to disclose the material in his possession to the parties. He must not
proceed to rely upon the material in his possession and disbelieve the parties. The satisfaction of the
AO that the bargain reveals an inflated or deflated rate based on fraud, emergency, relationship and
other considerations makes it unreasonable must precede the undertaking of the above exercise. After
the above ascertainment is done by the AO he must, then, comply with the principles of fairness and
justice and make the disclosure to the Assessee so as to obtain his view;

As regards addition of notional interest:

(iv) Notional rent on the security deposit cannot be taken into account for the determination of the
annual value. If the transaction itself does not reflect any of the aforestated aspects, then, merely
because a security deposit which is refundable and interest free has been obtained, the AO should not
presume that this sum or the interest derived therefrom at Bank rate is the income of the assessee till
the determination or conclusion of the transaction. The AO ought to be aware of several aspects and
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matters involved in such transactions. It is not necessary that if the license is for three years that it will
operative and continuing till the end. There are terms and conditions on which the leave and license
agreement is executed by parties. These terms and conditions are willingly accepted. They enable the
license to be determined even before the stated period expires. Equally, the licensee can opt out of the
deal. A leave and license does not create any interest in the property. Therefore, it is not as if the
security deposit being made, it will be necessarily refundable after the third year and not otherwise.
Everything depends upon the facts and circumstances in each case and the nature of the deal or
transaction. These are not matters which abide by any fixed formula and which can be universally
applied. Today, it may be commercially unviable to enter into a lease and, therefore, this mode of
inducting a ‘third party’ in the premises is adopted. This may not be the trend tomorrow. Therefore,
we do not wish to conclude the matter by evolving any rigid test;

As regards properties where standard rent is not fixed:

(v) As regards properties covered by rent control legislation, the AO cannot brush aside the rent
control legislation. The AO has to undertake the exercise contemplated by the rent control legislation
for fixation of standard rent. The AO either must undertake the exercise to fix the standard rent
himself and in terms of the Maharashtra Rent Control Act, 1999 if the same is applicable or leave the
parties to have it determined by the Court or Tribunal under that Act.(AY. 2004-05 to 2006-07)

CIT .. Tip Top Typography (2015) 228 taxman 244 /(2014)368 ITR 330/107 DTR 282/270 CTR
262(Bom.)(HC)

S. 24 :Income from house property — Interest paid on interest levied by bank, because of non-
payment of instalments of borrowed capital, does not qualify for an admissible deduction

The assessee claimed deduction of compounded interest, i.e. interest paid on the interest levied by
bank due to non-payment of instalments of capital borrowed while computing income under the head
house property. The AO rejected this claim and completed the assessment while allowing deduction
of only simple interest on amount borrowed from bank for construction of building. The Tribunal
upheld the Assessment Order.

The High Court observed that section 24(1)(vi) of the Act stipulates that amount of interest payable
on capital borrowed, inter-alia, for construction of the property yielding income, is an admissible
deduction and that only interest payable on such borrowed capital is to be deducted while computing
income chargeable to income tax under the head 'income from house property”. Interest paid on
interest levied by the bank, because of non-payment of instalments of borrowed capital to the bank,
does not qualify for an admissible deduction. Accordingly, following the decision of the Supreme
Court in the case of Shew Kissen Bhatter v. CIT (1973) 89 ITR 61 held that interest paid on interest
levied by the bank, because of non-payment of instalments of borrowed capital to the bank, does not
qualify as an admissible deduction and hence the Tribunal was correct in allowing only simple interest
as a deduction. (AYs. 1985-1986, 1986-87 and 1988-89 to 1991-92)

Naman Kumar .v. CIT (2014) 221 Taxman 269 (P&H)(HC)

S. 24 : Income from house property-Interest paid on loan borrowed at Australia for purchase of
House at Australia which was let out held to be allowable-Income deemed to accrue or arise in
India - DTAA-India-Australia. [S.4, 5 ,9(1)(v)(b), 22, 25,90(2)

Assessee purchased a house property in Australia and let it out on rent. Assessee had also obtained a
loan from 'A’" bank Australia for construction of said property. Since amount of interest paid on loan
amount was higher than rental income, assessee incurred loss under head ‘income from house
property'. Assessee filed its return declaring income which included loss from house property.
Revenue authorities held that as far as rental income from Australia was concerned, assessee was
required to file return in Australia and such negative income could not be included in Indian income.
In terms of section 5 in case of assessee, a resident, income accruing or arising outside India had to be
assessed in India. Even otherwise, when assessee in terms of section 90(2), exercised option of filing
return under Indian law, same could not have been refused merely because DTAA was applicable to
assessee's case. Order of lower authorities were set aside.(AY. 2008-09)

Sumit Aggarwal .v. DCIT (2014) 64 SOT 265/ 163 TTJ 509 / 45 taxmann.com 345 (Chd.)(Trib.)
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S. 27 : Income from house property-Deemed owner-Lease- Twelve years- Matter remanded.|[S.
269UA]

Assessee was a tenant of a house.It had let out premises of that house to a bank. Tribunal and High
Court considering assessee as deemed owner under section 269UA(f)(i) held that income received by
assessee from that house property will be taxable under section 27(iiib), however coming to above
conclusion High Court and Tribunal did not take in to consideration period of lease of that premises
which is an essential pre condition under section 269UA(f)(i), i.e. twelve years. Matter was remanded
to Tribunal for reconsideration.(CA No 1930 of 2007 dt 24-09-2014)(AY.1991-92)

Nahalchand Laloochand (P) Ltd .v. ACIT (2015) 228 Taxman 1 (SC)

Editorial : Order of Bombay High Court in ITA No .458 of 2004 dt 28-11-2005 Nahalchand
laloochand (P) Ltd v. CIT , was set a side.

S. 28(i) : Business income-Unclaimed balances-Claim that amount had been taxed in earlier
assessment years-No evidence to prove claim-Matter remanded.

Held,that the AO asserted that no records were produced before him regarding the sum of Rs. 445.75
lakhs. No records were produced before the appellate authority also. The appellate authorities had not
looked into the records. In the circumstances, the findings recorded by the appellate authorities were
based on no evidence and, therefore, the findings could not be sustained.Matter remanded to the
AO.(AY.1999-2000)

CIT v. McDowell and Co. Ltd. (2014) 369 ITR 293 (Karn.)(HC)

S.28(i) : Business income-Income from house property-Building constructed on leasehold land-
Lessee not owner of property-Income from building assessable as business income.[S. 56]

Held that the rents received by the assessee from the buildings constructed on leasehold land was
assessable as business income. Disssented from D. R. Puttanna Sons P. Ltd. v. CIT [1986] 162 ITR
468 (Karn) (HC)

CIT .v. S.Premalata (Smt.) (2014) 367 ITR 298/52 taxmann.com 58 (T & AP)(HC)

S.28(i) : Business income-Income from house property-Tourism-Assessee giving special right or
privilege to franchisees to undertake hotel business in property of assessee against receipt of
franchise fee-Income therefrom is business income and not income from house property.[S. 22]
The assessee was a wholly owned Government of Tamil Nadu undertaking engaged in the business of
development of tourism in the State. Assessee treated the income as property income and claimed
deduction at 30 per cent. The AO disallowed the deduction claim and assessed the income as income
from business.The CIT(A) held that the assessee did not engage in any commercial or business
activity to earn such income and that the income had to be treated as income from house property. The
Tribunal was of the view that the assessee continued the business activity of tourism development in
the State and carried on the same business, as the franchisees were doing under the same name. The
findings of the Tribunal were that the properties were let out to the lessees/franchisees not because the
assessee had withdrawn its business of carrying on tourism activities but only to recover better profits
out of loss-making units. The assessee did not treat the let properties as non-business assets of the
assessee and that the income derived from such transfer to franchisees was shown as franchisee fee.
The Tribunal, therefore, concluded that what was derived as income out of the property was business
income and not income out of house property and, hence, the assessee was not entitled to 30 per cent.
deduction. On appeal by assessee, view of the Tribunal was affirmed.(AY's. 2005-2006, 2006-2007)
Tamil Nadu Tourism Development Corporation Ltd. .v. Dy. CIT (2014) 368 ITR 533/227
Taxman 179 (Mag.) (Mad.)(HC)

S. 28(i) : Business income —Income from house property-Income from other sources-Letting out
commercial complex- Matter was restored to file of AO for fresh adjudication. [S. 22, 56]

The assessee received certain income from letting out the commercial complex. He claimed it under
the head 'income from business'. The Assessing Officer and the Commissioner held that income
received by the assessee from letting out the commercial complex could be brought to tax under the
head 'income from house property and that the maintenance charges could be brought to tax under the
head 'income from other sources’. On appeal, the Tribunal reversed the finding and held that the
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income earned by the assessee from letting out the commercial complex should be brought to tax
under the head 'income from business'. On appeal, the High Court held that the materials on record
did not clearly show that assessee had other properties and assessee was in business of acquiring and
letting properties, in view of which, the matter was to be restored to file of Assessing Officer for fresh
adjudication. (AY. 2002 - 03)

CIT .v. Chamundi Industrial Estate (2014) 225 Taxman 339 / 45 taxmann.com 535 (Kar.)(HC)

S. 28 (i) : Business income-Mutuality-Chit funds scheme-Principle of mutuality does not apply-
Income received was held to be taxable. [S.4, Chit Funds Act, 1982]

Assessee participating in a scheme offered by third party wherein others also joined. Principle of
mutuality does not arise. Dividend received over and above what was contributed by assessee was
held to be assessable as income. (AY. 1996-1997)

V. Rajkumar .v. CIT (2014) 363 ITR 21/272 CTR 178/(2015) 228 Taxman 242 (Mag.)
(Mad.)(HC)

S. 28(i) : Business income-Excess cash- Income - Trading receipt - Excess cash received by
branches of bank - Amounts refundable on demand to customers - Includible in total income of
bank.

According to the assessee, in the course of cash transactions at the branches and also in the case of
automatic teller machines, excess amounts were found to be due to operational deficiency. These
amounts were all to be repaid to customers as and when claimed by them and could not be considered
as the income of the assessee. When these amounts were only to be refunded at the time when there
was demand by the customers, the excess cash received by the branches of the assessee had to be
included in the total income.(AY.2005-06)

South Indian Bank Ltd. .v. CIT (2014) 363 ITR 111/ 226 Taxman 130 (Ker.)(HC)

S. 28(i) : Business income-Stamp valuation-Circle rate as stipulated under section 50C can
become starting point of an inquiry but cannot be sole concluding reason to hold that there was
understatement of sale consideration.[S.50C ]

The assessee had declared business profits from sale of plots at village Behta Hazipur, Loni Pargana,
District Ghaziabad. The Assessing Officer during the course of assessment proceedings asked the
assessee to furnish the complete details of the transactions. The assessee furnished the relevant details.
Assessing Officer observed that as the sale consideration received by the assessee was less than the
guideline value fixed by the State Government for stamp duty for registration of sale deeds. Assessing
Officer asked as to why the business profit should not be worked out on the basis of value determined
for the stamp duty purposes as in section 50C of the Act. The assessee while stating that section 50C
of the Act is not applicable to business profits submitted that the sales were made at the fair market
value, furnished valuation reports by a registered valuer and also provided various comparable sale
instances of same locality of around the same period together with relevant sale-deeds of these
comparative sale instances. Assessing Officer did not accept the contention of the assessee. He made
the addition of Rs.54,66,400/-. Held that, the first appellate authority and the Tribunal have referred to
the material produced by the assessee before the Assessing Officer, which included other
contemporaneous sale deeds, copy of valuation certificate issued by the registered valuer etc. The said
evidence/material was rejected by the Assessing Officer observing that 'the value determined by the
government authorities is more acceptable than the value determined by the registered valuer'. We
note that that the Assessing Officer has recorded the date of purchase and the value declared at the
time of purchase, which was not disturbed. Thus, even assuming that the gain was taxable as capital
gains, Revenue cannot succeed.

In view of the aforesaid position, we are not required to go into the question whether the income from
sale of plot was taxable as 'business income' or 'income from capital gains'. In view of the aforesaid,
we do not find any merit in the present appeal and the same is dismissed. (AY. 2007 — 08)

[For facts refer ITAT order ITA N0.4115/Del/2010, order dt.15-02-2013]

CIT .v. Hanuman Prasad Ganeriwala (2014)222 Taxman 126(Mag.)/ 43 taxmann.com 133
(Delhi)(HC)
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S. 28(i) : Business income-Income from house property—Software technology park- Letting out
buildings along with other amenities—Assessable as business income.[S. 22]

Where assessee company was engaged in business of developing, operating and maintaining an
industrial (software technology) park and providing infrastructure facilities to different companies as
its business, Tribunal was correct in holding that lease rent received by assessee from letting out
buildings alongwith other amenities in said park would be chargeable to tax under head 'income from
business' and not under head 'income from house property'.(AYs. 1999 — 2000 to 2004-05)

CIT .v. Information Technology Park Ltd. (2014)369 ITR 460/ 46 taxmann.com 239 / 225
Taxman 25 (Mag.)(Karn.)(HC)

S. 28(i) : Business income - Income from house property —Software technology park- Letting out
buildings along with other amenities —Assessable as business income.[S. 22]

Where assessee company was engaged in business of developing, operating and maintaining an
industrial (software technology) park and providing infrastructure facilities to different companies as
its business, Tribunal was correct in holding that lease rent received by assessee from letting out
buildings alongwith other amenities in said park would be chargeable to tax under head 'income from
business' and not under head 'income from house property. Followed CIT v. Velankani Information
Systems (P.)Ltd. (2013) 218 Taxman 88/35 taxmann.com 1 (Karn.)(HC)(AY. 2005-06 to 2009-10)
CIT .v. Information Technology Park Ltd. (2014) 47 taxmann.com 239 / 225 Taxman
26(Mag.)(Karn.)(HC)

S. 28(i) : Business income-Short term capital gains-Dealer in shares-Premature redemption of a
dividend plan mutual fund scheme-Assessable as business income and not as short term capital
gains.[S.45]

Where the assessee, engaged in the business of dealing in shares, debentures, mutual funds etc.,
earned income from the premature redemption of a dividend plan mutual fund scheme, the said
income was liable to be taxed as business income

CIT .v. Pooja Investment (P.) Ltd. 223 Taxman 241 (P&H)(HC)

S. 28(i) : Business income-Capital gains-Non —convertible debentures —Detachable warrants-
Assessable as business income. [S.45 ]

The purchase of non-convertible debentures was not for any investment, it is only for obtaining
detachable warrants. Hence, the sale proceeds out of the sale of the detachable warrants after
deduction of share application money constitutes business income.(AY.1993-94)

Ganpati Enterprises .v. CIT (2014) 269 CTR209 (Cal.)(HC)

S.28(i):Business income-Non-convertible debentures with detachable warrants-Sale of part of
debentures at a loss of application money - Application money for debentures payable for
acquisition of each detachable warrant-Loss not short-term capital loss-Sale proceeds of
detachable warrants constitutes business income.

The assessee applied for non-convertible debentures of Rs. 400 each issued by GACL.The assessee
paid application money of Rs. 16,92,000. However, only 82,863 non-convertible debentures were
issued to the assessee for a sum of Rs. 9,94,356. The excess paid by the assessee by way of
application money was refunded to it. The debentures were accompanied by detachable warrants
which entitled the assessee to buy an equal number of shares at a rate to be fixed by the company. The
assessee sold the partly paid-up non-convertible debentures at a loss of the application money. The
buyer paid the balance. Upon such payment, the detachable warrants became tradable. Out of 82,863
detachable warrants, the assessee sold 13,000 detachable warrants at the rate of Rs. 55 each and, thus,
realised a sum of Rs. 7,15,000. The balance 69,863 detachable warrants were retained by the assessee.
The assessee contended that since it transferred these units only on the consideration of ISL agreeing
to pay the remaining unpaid amount, i.e., the call money, the entire application money, amounting to
Rs. 12 per debenture which worked out to aggregate of Rs. 9,94,356, constituted short-term capital
loss. Since the cost of acquisition of the detachable warrants was not ascertainable, the sale proceeds
of these detachable warrants constituted a capital receipt not liable to tax. The Assessing Officer
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rejected the contention of the assessee, holding that the application money for non-convertible
debentures at Rs. 12 each was payable for acquisition of each detachable warrant. The assessee had
retained the detachable warrants worth (69863 x 12) Rs.8,38,356 and recovered a sum of Rs. 7,15,000
on sale of 13,000 detachable warrants. Thus, the total receipt was (8,38,356 + 7,15,000) Rs.
15,53,356. After deducting the application money (15,53,356 - 9,94,356), a sum of Rs. 5,59,000 was
earned which was treated as his business income. The Commissioner (Appeals) held in favour of the
assessee but the Tribunal restored the order of the Assessing Officer. On appeal :

Held, dismissing the appeal, that it could not be said that the detachable warrants were received by the
assessee except at the cost of Rs. 12 subscribed by it. The view taken both by the Income-tax Officer
and the Tribunal was a reasonable view in the facts and circumstances of the case. (AY.1993-1994)
Ganapati Enterprises .v. CIT (2014) 365 ITR 480/104 DTR 161 / 269 CTR 209 / 52
taxmann.com 110 / (2015) 228 Taxman 211 (Mag. (Cal.)(HC)

S. 28(i) : Business income—On Money-Change of contention made before lower authorities.

The assessee was engaged in the business of construction and development activities. During the
course of survey operations, certain materials were seized leading to Assessing Officer ultimately
framing an assessment during which, he held that there was 40% cash component in the projects
developed by the assessee. Before the CIT(A), the assessee contended that the entire on-money should
not be taken to be the income of the developer and only 35% of such on-money could be considered
as the service charges as the income of the assessee developer. The CIT(A) confirmed the addition
only of Rs.46,55,000/- on the premise that not the entire on-money but only the income of the
assessee which should be taxed. He thus reduced the addition to 35% of Rs.1,33,00,000/- and
confirmed it to the limited extent of Rs.46,55,000/-. In appeal before the Tribunal, the assessee
contended that the profit from the sale of the bungalows would be in the vicinity of 25% to 35%
which could be treated as the income. The Tribunal recorded that the assessee had admitted before the
CIT (Appeals) that a developer - assessee would earn profit in the ratio of 35% on the on-money
which should be considered as the assessee's service charges and the income. The Tribunal held that
the assessee could not be allowed to now turn around such contention. The High Court confirmed the
Tribunal order. (AY. 2002-03)

Gargi Construction Co. .v. ITO (2014) 220 Taxman 38 (Mag.) / (2013) 40 taxmann.com 24
(Guj.)(HC)

S. 28(i) : Business income - sale of shops - suppressed sale price.

The Assessee firm was a developer of shopping complexes. During the year, the assessee declared
certain income from sale of shops. The AO was of the view that the selling price of shops declared by
the assessee was on lower side and thus, rejected the books of accounts and estimated total income at
higher amount. The Tribunal noted that all shops sold by the assessee were registered with sub-
registrar and sale deeds were executed for transactions in question. The Tribunal observed that the AO
simply rejected the sale deeds and a higher sale consideration was adopted for the purpose of
computing income without any reference made to the DVO. It further observed that the AO had not
tried to inquire about the circle rates fixed by the Sub Registrar and not even called for or examined
the sale deeds. The Tribunal held that the revenue failed to establish that the full consideration
recorded by the assessee firm was not the actual price for the transfer of shops and accordingly
deleted the addition made. On further appeal by the revenue the High Court dismissed the appeal.
(AY. 2005-06)

CIT .v. Shanti Enterprise (2014) 220 Taxman 170 (Mag.) (Guj.)(HC)

S. 28(i) : Business income—Additions made on account of unaccounted production and sale of
glass-assessee did not commence the production of the glass-additions deleted.

Assessee was engaged in business of manufacturing glass. Assessing Officer added certain amount to
income of assessee on account of unaccounted production and sale of glass. Commissioner (Appeals)
deleted impugned addition holding that no process of manufacturing of glass during year was carried
out and only packaging of same was done. Tribunal confirmed order of Commissioner (Appeals). The
High Court held that since issue relating to deletion of addition essentially was in realm of facts and
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there being no perversity in deletion of such addition, orders of appellate authorities deserved to be
upheld (AY. 1994-95)
CIT .v. Vallabh Glass Works Ltd. (2014) 220 Taxman 129 (Mag.) (Guj.)(HC)

S. 28(i) : Business income-Capital or revenue-Subvention receipts from its principal shareholder
was held to revenue receipt.

The assessee company was engaged in manufacturing digital electronic switching systems, computer
software and providing software services. During the years under consideration, it received certain
amounts from a company 'S', which was its principal shareholder. It explained the said payment as
subvention from principal shareholders. It stated that payment made by 'S' was to make good loss
incurred by it and it was capital receipt in nature. However, the AO did not agree and treated the
receipt as revenue in nature. The Commissioner (Appeals) reversed the order of the AO. The Tribunal
also upheld the order of the Commissioner (Appeals). On an appeal by the Department, the High
Court, upholding the order of the Tribunal, held that financial aid was made by 'S’ to meet recurring
expenses. Financial assistance was not extended by 'S' either for setting up any unit or for the
expansion of the existing business or for the acquisition of any assets and therefore, the receipts were
held to be revenue in nature. (AY. 1999-00 to 2001-02)

CIT .v. Siemens Public Communication Networks Ltd. (2014) 221 Taxman 405 (Karn.)(HC)

S.28(i): Business income-Astrologer—-Amounts received for prediction-Assessable as business
income.

The assessee, an astrologer by profession, for the assessment year 2002-03, received the amount of
Rs. 10 lakhs from certain persons. In their confirmation letters, these persons indicated that they had
paid the amount since they were happy on account of the assembly election results of Tamil Nadu in
the year 2001. According to the assessee, he predicted the election result of their leader and since
these persons were grateful for the prediction made by him, these contributions had been made. The
assessee contended that the contribution being in the form of gift were not taxable.AO held that the
assessee had rendered services by performing poojas and further procedure hence taxable as business
income. The view of AO was confirmed by Tribunal. On appeal the High Court held that the amount
of Rs. 10 lakhs wasincome from the business of theassessee. Hence assessable as business income.
(AY.2002-03)

N.K.UnnikrishnaPanicker.v. CIT (2014) 361 ITR 187/102 DTR 380/267 CTR 566/222 Taxman
237 (Ker.)(HC)

S.28(i):Business income-Subsidy-Grant in aide-Capital or revenue receipt-Sugar development
fund was held to be revenue receipt.

Sum received by assessee by way of grant-in-aid out of sugar development fund to meet expenses of
maintaining buffer stock was revenue receipt liable for taxation.

K.M. Sugar Mills Ltd. .v. CIT (2014) 361 ITR 637 (All.)(HC)

S. 28(i): Business income-Settlement of contract-Damages for breach of contract assessable as
business income.[S. 43(5)]

The word “Settled” or ‘settlement’ in connection with the contract has not been defined in the
Income—tax Act or in the Contract Act or in the Sale of Goods Act or in any other statute. However
the proper meaning to be given to the words “to contract, settled” in the definition clause would be
“a contract determined or concluded or disposed of”.By the use of expression “settled” what is
intended to be dealt with is a case of performance of contract and not non —performance. If the
payment is made as damages for breach of contract, it cannot be considered to be a "contract settled".
If the payment is by way of damages and not by way of settlement by a contract, the question of
actual delivery or transfer of the goods would be irrelevant. Income was rightly assessed as business
income. (AY.1974-75)

CIT .v. Premier Vegetable Products Ltd. (2014) 362 ITR 464 /97 DTR 230/ 227 Taxman 259
(Mag)(Raj.)(HC)
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S.28(i): Business income-Investment management and advisory fees — Consistency-Income to be
assessed as business income and not as income from other sources. [S.56].

Held, there was no evidence to prove that assessee did not carry out activity of investment
management services. Merely because expenses could not be identified and substantiated by the
assessee, it could not be held that income was not derived from business activity. Also, since there
was no change in the terms of agreement or in the nature of services rendered vis-a-vis that of earlier
year, on the principle of consistency, income had to be treated as business income and not as income
from other sources.(AY. 2000-01)

CIT .v. Ashok Mittal (2014) 360 ITR 12/222 Taxman 233 /100 DTR 233 (Delhi.)(HC)

S.28(i): Business income-Capital gains-Progfits on sale of mutual fund-Dealer in securities-Even
a solitary transaction of redemption of (non-tradeable) mutual fund units amounts to a business
activity for an assessee dealing in securities.[S.45]

Merely because deposits in mutual funds are not traded in the nature of sale and purchase of equity
shares and such transactions are different in effect and consequences is no ground to treat those
differently. Frequency of dealings in deposits of mutual funds with the strategy of firstly investing in
tenurial plans and then getting redemption within the same year of deposit and at times resulting in
huge profits while at other times in loss, was the usual business activity of the assessee. Such before
term redemption, is done in the usual course of business by the assessee clearly to increase its actual
cash inflow to tide over its commitments made in the market and at times to earn higher interest in
other lucrative investment plans contemporaneously emerging in the market. In this case, in the name
of consistency the assessee had tried to hoodwink the authorities. Rather previous conduct of the
assessee reveals that the accounts had been manipulated by the assessee to treat the investment as a
capital asset only as a camouflage and smoke screen. It is a case where intention as also principle of
consistency sought to be used by the assessee in its favour rather goes against it as year after year the
same manipulation strategy and maneuverability had been adopted to hoodwink the revenue.(AY.
2006-07)

CIT.v.PoojalnvestmentPvt. Ltd.(2014) 106 DTR 269(P&H)(HC)

CIT v. Hero Investments (P) Ltd (2014) 106 DTR 269(P&H)(HC)

CIT v.Bahadur Chand Investment (P) Ltd (2014) 106 DTR 269(P&H)(HC)

S.28(i): Business income-Investment in shares-Not keeping separate books together with
frequent transactions means that gains from shares have to be assessed as business profits
instead of as STCG.[S.45]

It was observed that separate books were not used. Amounts were freely transferred from the profits
gained to business and vice-versa. Since very frequent purchase and sale of shares have been done it
indicates that the main intention of the assessee was to earn income out of these shares which have
been claimed to be under the head of short term capital gains. Having regard to the short duration of
holding of the shares, and the lack of clarity in the account books, this Tribunal was wrong in
assessing the gains as STCG instead of as business profits.(AY. 2006-07)

CIT w. D & M Components Ltd (2014) 223 Taxman 154 (Mag.)/103 DTR 325/364 ITR
179(Delhi) (HC).

Editorial:Refer D&M Corporation Ltd .v.ACIT (2012) 49 SOT 224 (Delhi)(Trib)

S.28(i):Business income-Income from house property — Rental income from temporary letting
out of shops flats in commercial complex.[S.22,36(1)(iii)]

Asseessee was engaged in the business of construction and sale of properties. Income from temporary
letting out a few units in a complex constituted business income and not income from house property.
Deduction under section 36(1)(iii) is available. (AYs. 1995-96 to 2000-01)

Nirmala Sahu (Late) (Smt.).v. CIT (2014) 98 DTR 55 (All.)(HC)

S. 28(i) : Business income-Legal consultancy services-Advance from parties-Mercantile system

of accounting-Matter remanded.[S.145]
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Assessee, engaged in business of legal consultancy services.It received advance from five parties as
future consultancy fee in relation to some matter pending before SEBI with respect to some IPO
scam.AO taxed said receipts as business receipts of year on belief that no client would give money to
an advocate unless some work is done by that advocate. Assessee submitted that impugned receipt
had been shown as income in assessment year 2010-11 when proceedings before SEBI was concluded
same had been assessed as such. Since AO had not considered chronological events of case, issue
was to be restored back to him for fresh adjudication Matter remanded.(AY. 2007-08)(ITA No 3742
(Mum) of 2012 dt 6-06-2014)

Corporate Law Chambers India .v. Dy. CIT(2014) 32 ITR 477 / 50 taxmann.com 450/ (2015)
152 ITD 74 (Mum.)(Trib.)

S. 28(i) : Business income-Lease equalization charges-Depreciation-Difference between annual
lease charge of leased assets and depreciation allowed on said leased asset under Income-tax Act
should be taken into consideration and not difference between annual lease charge and
depreciation claimed by assessee in books of account as per Companies Act. [S.145]

The Assessee, a non-banking financial company, engaged in leasing business. During the years under
consideration, the assessee had entered into various transactions of finance lease worked out the lease
equalization in respect of each and every lease transactions as per the guidelines issued by the
Institute of Chartered Accountants of India (ICAI).The lease equalization so worked out was claimed
by the assessee was claimed as deduction while computing its total income.AO disallowed the claim
which was confirmed by CIT (A). Tribunal held that when the relevant transactions are treated as
finance lease and the assessee is allowed depreciation after having found him the owner of the leased
assets, the depreciation allowed as per the rates prescribed in the Income Tax Act could be more than
the depreciation claimed by the assessee in its books of account at the rate prescribed under the
Companies Act. Therefore,it is necessary that while allowing deduction on account of lease
equalization charges for the purpose of computing total income under the Income Tax Act, the
difference between the annual lease charge of the leased assets and depreciation allowed on the said
leased asset under the Income Tax Act should be taken into consideration and not the difference
between the annual lease charge and depreciation claimed by the assessee in the books of account as
per the Companies Act. Matter was remanded for calculation.(AY. 1994-95 to 1997-98)
Infrastructure Leasing & Financial Services Ltd. .v. Dy.CIT (2014) 146 ITD 297 /102 DTR
251/(2013) 38 taxmann.com 40 (Mum.)(Trib.)

S. 28(i) : Business income -Capital gains — Profit from sale of land —Converted ancestral land in
to smaller plots-Capital assets in to stock in trade-Assessable as business income.[S. 45(2)]

The Tribunal held that there is sufficient evidence to show that the land which was held as capital
asset was converted into stock in trade with the intention to develop and sell the same as are organized
and systematic activity and, therefore, the profit arising from the sale of land was chargeable to tax as
business income and net as capital gains. (AY. 2003-04, 2006-07, 2007-08)

ITO .v. Shiv Kumar Daga (2014) 159 TTJ 415/ 97 DTR 175 /151 ITD 481 (Mum.)(Trib.)

S.28(i): Business income -Income from other sources — Interest on fixed deposits with banks for
short periods one day to ninety days is assessable as income from business.[S.56]

Interest earned by the assessee-company on fixed deposits for short periods ranging from one day to
ninety days is taxable as business income and not as income from other sources. (AY.2009-10)

Green Infra Ltd. .v. ITO (2014) 98 DTR 187/159 TTJ 728 (Mum.)(Trib)

S.28(i):Business income-Interest on fixed deposits with bank for performance guarantee-
Assessable as business income.

Fixed deposits with bank were kept by the assessee as its business necessity to obtain the performance
guarantee in favour of clients. Interest on such deposits is business income. (AYs. 2002-03 to 2004-
05)

ITO .v. Ricoh India Ltd. (2014) 98 DTR 435/165 TTJ 211(Mum.)(Trib)
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S. 28(i) : Business loss-Difference between setting up and commencement of business-Real
estate business-Loan taken and participation in tender for acquisition of land-Business set up-
Loss incurred was business 1oss.[S.37(1)

The assessee was a company incorporated on August 22, 2005, and according to its memorandum of
association, it was to carry on the business of real estate development including purchase and sale of
land. The official liquidator of the Karnataka High Court floated a tender for sale of 140 acres of land
belonging to a company which had gone into liquidation. In order to participate in the tender, the
assessee obtained a loan of Rs. 186 crores on November 29, 2005, from its holding company and on
the same day deposited the amount as earnest money in response to the tender floated by the official
liquidator. The assessee was, however, not successful in purchasing the land and, therefore, the
earnest money was returned to it with interest of Rs. 62,28,333. On the amount borrowed from its
holding company the assessee was liable to pay interest of Rs. 1,79,37,534. The assessee claimed the
difference between the interest received and the interest paid as loss under the head "Business". The
claim was rejected by the AO. The Tribunal observed that having regard to the business of the
assessee, which was the development of real estate, the participation in the tender represented
commencement of one activity which would enable the assessee to acquire the land for development.
The assessee was in a position to commence business and that meant that the business had been set
up. It allowed the claim of the assessee. On appeal by revenue the Court, dismissing the appeals held
that the finding of the Tribunal was a finding of fact and it could not be said that the finding was
without any basis or material. Moreover, the Tribunal did take note of the distinction between the
commencement of a business and setting up of a business. The loss was a business loss.(AY.2006-
2007)

CIT .v. Dhoomketu Builders and Developers P. Ltd. (2014) 368 ITR 680(Delhi)(HC)

Editorial : Order in Dhoomketu Builders and Development P. Ltd. v. Addl. CIT [2014] 2 ITR (Trib)-
OL 172 (Delhi)(Trib ) was affirmed

S.28(i) : Business loss--Date of setting up of business-Commitment to commence business-When
the first steps are taken by a trader, the business is set up, commencement of purchase and then
sales is post-set up-Business loss is held to be allowable.[S. 37(1)]

The assessee-company was incorporated on September 19, 2007. Even before the incorporation,
correspondence had been made with well known companies. It rented out office premises in the
month of October, 2007. A bank account was opened on October 4, 2007. Employees were also
appointed during that period. Tax deduction at source for the employees was also placed on record.
Registration under the Shops and Establishments Act was also effected. These activities were the first
stage activities which would lay the foundation for placing orders for procuring the stock and storing
them in a warehouse or shop followed by the third stage of marketing them. For the assessee, a
foreign entity, without establishing itself under the local laws, appointing personnel, identifying
prospective manufacturers, clients, etc., obtaining storage facilities followed by stock-in-trade, the
business of trading could not commence. The exercise was a precursor to commencement but post-set
up. The activities demonstrated the setting up of the business by the assessee with a commitment to
commence the business. Therefore, the order of the AO disallowing Rs. 8,64,07,610 claimed as
business loss was not justified. (AY. 2008-2009)

Carefour WC and C India P. Ltd. .v. Dy. CIT (2014) 368 ITR 692 /(2015)228 Taxman
261(Mag.)(Delhi)(HC)

S. 28(i) : Business loss—Off market transaction-Sale of shares-Below market rate-Disallowance
of loss was not justified.

When off market transactions of purchase and sale of shares are permitted in law and there was no
evidence to suggest that artificially shares were sold at rates lower than prevailing market rates,
conclusion of Assessing Officer that assessee carried off market transactions by simple purchase bills
or sales bills ignoring market rates to avoid tax was baseless. On facts entries were made in the
account of both sides, i.e. Purchaser and seller and delivery receipts were also passed demonstrating
contemporaneous sale and purchase of the shares. Disallowance of loss was not justified.
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CIT .v. Prudent Finance (P.) Ltd. (2014) 225 Taxman 125 / 43 taxmann.com 317 (Guj.)(HC)

S. 28(i) : Business loss—Amortization of securities premium-Held to be allowable as business
loss-Instruction is binding on revenue.[S.119]

As per the RBI guidelines, assessee, a cooperative bank, was required to deposit certain amounts in
Government securities and to hold the same till maturity in order to maintain Statutory Liquidity Ratio
(SLR). In certain cases, the acquisition of such securities was at a value higher than the face value of
the security itself. The assessee claimed such premium so paid in acquiring the securities as a loss
amortized over the entire period of security. The AO as well as CIT(A) rejected the assessee’s claim.
The Court observed that the CBDT Circular No.17 of 2008 dated November 26, 2008 clearly
provided for amortisation of premium paid on acquisition of securities when the same were acquired
at the rate higher than the face value. Such amortization would have to be for the remaining period of
maturity. Also, the instruction in question having been issued under section 119(2) of the Income-tax
Act, 1961, would bind the Revenue and hence the tax appeal was dismissed.

CIT .v.Rajkot District Co-op Bank Ltd (2014)222 Taxman 240/ 43 taxmann.com 161 (Guj.)(HC)

S. 28(i) : Business loss-Abandoned project-Claim was pending before arbitrator- Allowable as
deduction.[S.29, 37(1)]

The assessee company was awarded a contract by Madhya Pradesh Electricity Board.(MPEB) The
assessee commenced the project and incurred the expenditure The Contract was terminated by the
MSEB. The assessee debited the expenditure spent on abandoned project as revenue expenditure. On
the date of assessment arbitration award was passed, however the MSEB has not paid the amount as
an appeal was pending before High Court. Tribunal disallowed the claim on the ground that assessee
had made claim before the arbitrator. On appeal the High Court held that the loss was allowable . As
and when the money is received the income will be chargeable to tax. Loss claimed by the assesse
was allowable as business loss .( ITA no 481/2008 dated 5"August, 2014

Asia Power Projects Pvt. Ltd..v. Dy. CIT (2014) 49 taxmann.com 428 / 226 Taxman 136 (Mag.)
(Karn.)(HC)

S. 28(i) : Business loss- Illegal business-Business expenditure- Even if the business is illegal, a
loss which is incidental to such business has to be allowed, and the Explanation to s. 37(1) has no
bearing it cannot override the provisions of section 28.[ S.37(1)]

The assessee claimed a deduction on account of gold seized by the Custom Authorities. The Tribunal
rejected the claim by relying on the Explanation to s. 37(1) of the Act. The assessee claimed before
the High Court that as the loss is incidental to the business carried on, the loss is allowable u/s 28 and
the provision of Section 37(1) of the Income Tax Act, 1961 cannot override the provision of Section
28. HELD by the High Court allowing the appeal:

In view of the decision of the Apex Court in the case of Dr. T.A. Quereshi v. CIT (2006) 287 ITR 547
(SC), the loss which was incurred during the course of business even if the same is illegal is required
to be compensated and for the loss suffered by the assessee has to be allowed as a deduction.(ITANo.
107 of 2004, dt. 16.10.2014.) (AY. 1999-2000)

Bipinchandra K. Bhatia .v. DCIT (Guj.)(HC); www.itatonline.org

S. 28(i) : Business loss-Amortisation of securities premium—Premium paid for purchases of
Government securities at a price higher than their face value- to be amortised for remaining
period of maturity-Circular of CBDT is binding on revenue. [S.119]

The assessee is a cooperative bank.As per the RBI Guidelines, it was required to deposit certain
amounts in Government Securities and to hold the same till maturity in order to maintain the Statutory
Liquidity Ratio (SLR). In certain cases, the acquisition of such securities was at a value higher than
the face value of the security itself. The assessee claimed the premium so paid in acquiring the
securities as a loss amortised over the entire period of security. The CIT(A) upheld the disallowance
by holding that the investment was in the nature of capital asset and cannot be treated as stock-in-
trade. The Tribunal deleted the disallowance by following a decision of the Bombay Bench of the
Tribunal and also the CBDT Circular dated November 26, 2008.
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The High Court dismissed the departmental appeal and held that as per the RBI directives, the
assessee had to invest certain amounts in Government Securities and to hold the same till maturityin
order to maintain Statutory Liquidity Ratio (SLR). The instructions of the CBDT Circular No.17 of
2008 clearly provide for amortisation of premium paid on acquisition of securities when the same are
acquired at the rate higher than the face value. Such amortisation would have to be for the remaining
period of maturity. The High Court also observed that the instruction having been issued u/s. 119(2)
of the Act would bind the Revenue.

CIT .v. Rajkot Dist. Co-op. Bank Ltd. (2014) 222 Taxman 240 (Guj.)(HC)

S. 28(i) : Business loss- Valuation of stock-Banking business-RBI guide lines-Loss due to
diminution in value of current investment and amortization of premium on investments held to
be maturity- Held to be deductible.[S. 37(1), 145]

Held that the assesse was entitled to deduction with respect to the diminution in value of investment
and amortization of premium on investment held to maturity on the ground of mandate of the Reserve
Bank of India guidelines.(AY. 2001-02 to 2005-06)

CIT v. HDFC Bank Ltd ( 2014) 366 ITR 505/107 DTR 140 (Bom.)(HC)

S. 28(i) : Business loss-Stock in trade-Loss on sale-Allowable as business loss.

Where securities held by bank under held to Maturity (HTM) category constitute its stock-in-trade
and consequential loss on sale of said securities is revenue in nature and same is allowable. (AY.
2007-08 and 2008-09)

Cosmos Co-op. Bank Ltd. v. Dy. CIT (2014) 64 SOT 90 / 45 taxmann.com 13 (Pune)(Trib.)

S. 28(i) : Business loss —Foreign currency loan- acquiring a capital asset for expansion of profit
earning apparatus, it was to be treated as capital loss .

Assessee-company advanced foreign currency loan in Indian rupees to its wholly subsidiary company,
'A', Mauritius, for acquiring entire share capital of a South Africa based company. Subsequently, 'A’,
Mauritius converted loan advanced by assessee into preference shares. However, at time of
conversion of loan into cumulative redeemable preferential shares, due to decline in value of Rands,
loan amount declined. Assessee claimed that loss was incurred due to difference in foreign exchange
conversion rate, and, thus, it was to be allowed as business loss. Revenue authorities rejected
assessee's claim. Since loss in question was suffered in course of acquiring a capital asset for
expansion of profit earning apparatus, it was to be treated as capital loss which could not be allowed
as deduction. (AY. 2007-08)

Apollo Tyres Ltd. .v. ACIT (2014) 64 SOT 203 / 45 taxmann.com 337 (Cochin)(Trib.)

S. 28(i) : Business loss-Foreign currency fluctuation loss-Foreign exchange forward contracts-
Mercantile system of accounting-Allowable. [S.145]

The assessee entered into foreign exchange forward contracts with banks in order to hedge foreign
currency fluctuation. It incurred a (net) foreign exchange loss as a result of 'marking to market' the
forward contracts. AO held that loss was not allowable as deduction in the year of incurrence.
Tribunal held that the loss has been incurred for hedging of foreign currency fluctuation involved in
sales invoices on the basis of forward contracts, which is a business decision to safeguard its interest.
The loss has been incurred on the basis of scientific method in the ordinary course of business. The
loss being based on a scientific method, on the basis of contractual liability with banks and on
mercantile system has to be allowed to the assesse. It is a business loss incurred by the assessee on
mercantile system which method is consistently followed by the assessee. Foreign currency
fluctuation loss being based on scientific method, on basis of contractual liability with banks and on
mercantile system had to be allowed. (AY.2008-09)

Bechtel India (P.) Ltd. .v.ACIT (2014) 146 ITD 733/ (2013) 33 taxmann.com 213 (Delhi)(Trib.)

S.28(i):Business loss-Lease equalization charges-Depreciation allowed on said leased asset under
Income-tax Act should be taken into consideration and not difference between annual lease
charge and depreciation claimed by assessee in books of account as per Companies Act. [S.32]
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Assessee had entered into transactions of finance lease and after working out the lease equalization in
respect of each and every lease transactions as per the guidelines issued by the ICAI, the lease
equalization so worked out was claimed by the assessee as deduction while computing its total
income. A.O. disallowed claim for deduction of lease equalization charges. Commissioner (Appeals)
held that by claiming the deduction on account of lease equalization reserve in addition to the
depreciation on leased assets, the assessee was claiming double deduction on account of the cost of
assets leased, therefore the assessee being eligible for deduction of the entire cost of leased assets in
the form of depreciation, there was no question of allowing separate deduction in the form of lease
equalization reserve. Tribunal held that,while allowing deduction on account of lease equalization
charges for the purpose of computing total income under the Income Tax Act, the difference between
the annual lease charge of the leased assets and depreciation allowed on the said leased asset under the
Income Tax Act should be taken into consideration and not the difference between the annual lease
charge and depreciation claimed by the assessee in the books of account as per the Companies Act.
While allowing deduction on account of lease equalization charges, only difference between annual
lease charge of leased assets and depreciation allowed on the said leased asset under Income-tax Act
should be taken into consideration. Matter remanded. (AY's. 1994-95 to 1997-98)

Infrastructure Leasing & Financial Services Ltd. .v. Dy.CIT(2014) 146 ITD 297 /164 TTJ 128
(2013) 38 taxmann.com 40 (Mum.)(Trib.)

S. 28(i):Business loss-Income-Amount debited to squared up account-No disallowance can be
made .[S.4]

Assessee debited in the P&L account of “loss on transfer of telephone infrastructure” on account of
squared up corresponding credit of equal amount representing “amount withdrawn from reserve for
business structuring” in the inner column of the P& Loss account , there was no effective debit to the
P& Loss account and these entries being absolutely profit neutral so far as the profit as per P& Loss
account therefore no adjustment were required and therefore the disallowance of the impugned loss
made by the AO was not sustainable.(ITA NO 5816/2012 DT 11-03-2014)(AY. 2008-09)

Bharati Airtel Ltd .v. ACIT (2014) 101 DTR 154 (Delhi)(Trib.)

S. 28(iv) : Business income-Benefit or perquisite-Allotment of shares at concessional rate-Not
taxable as income.[s. 2(24)(vd)]

Assessee was allotted shares of another company at a concessional rate of Rs 90 per share.AO took
the view that market value of said shares was about 455 per share and charged the differential amount
to tax under section 28(iv).There was a bar for block period of three years prohibiting the sale of
shares . Tribunal held that allotment of shares at concessional rate was not taxable as income .On
appeal by revenue ,affirming the view of Tribunal the Court held that benefit could be said to have
arisen only if any person would have got the differential price by selling the shares. Tribunal was
correct in holding that as long as the bar operates there is no question of any benefit in the form of
differential price accruing to the assesse. Further there exists a distinction between “accrual of
income” and “arising of income”, while accrual is almost notional in nature, the other is factual. When
the parliament has consciously chosen to restrict the taxation of benefit only when it has arisen, it is
not permissible to tax the benefit by treating them as “accruals”. Even if the assumption made by the
AO that sale of shares would have yielded that differential price is taken as permissible in law, at the
most it amounts to “accrual and not “arising” of income, therefore the differential price of shares
allotted to the assesse is not taxable under section 28(iv).(AY. 1995-96)

CIT .v. K.N.B. Investments (P) Ltd. (2014) 367 ITR 616 / 272 CTR 201(AP)(HC)

CIT .v. KAR. Investments (P) Ltd. (2014) 367 ITR 616 /272 CTR 201(AP)(HC)

S.28(v): Business income - Non-compete fee [position prior to 1-4-2003] Since amendment in
Finance Act, 2002 was not clarificatory but amendatory in nature, non-competition fee received
under a negative covenant was taxable only with effect from 1-4-2003, and not retrospectively,
therefore, non-compete fees received were capital receipts and not taxable.[S.4]

The High Court dismissed the appeal of the revenue by relying on the decisions in the case of Guffic
Chem (P.) Ltd. v. CIT [2011] 332 ITR 602 and CIT v. K. Chandrakanth Kini[2012] 347 ITR 388
(Kar.) wherein it has been held that the payment received as non-competition fee under a negative
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covenant would be treated as a capital receipt till the assessment year 2003-04. After the amendment
to section 28 via the Finance Act, 2003, with effect from 1% April 2003 such capital receipts would be
taxable. The amendment made by Finance Act, 2002 would apply prospectively.(AYs. 1998-99,
1999-2000)

CIT .v.Prakash Ladhani (2014) 220 Taxman 213 (Karn.)(HC)

S.28(va): Business income—Cash or kind-Capital asset-Income from sale of shares-Under an
agreement wherein all pervasive control being entrusted to purchaser and absolute exclusion of
the seller whether as a shareholder or for its management and control would be business
income and not capital gain. [2(14), 45]

The Assessee disclosed income from short-term and long-term capital gains on account of sale of
shares vide a share purchase agreement. The AO referred to various clauses of the agreement,
including the clause on non-compete fees, and concluded that the transfer was of business from
assessee to the purchaser with all passive control and thus treated the income from it as business
income u/s. 28(va). The Tribunal upheld the view of the AO. On an appeal by the Assessee, the High
Court held that transfer was not an innocent transfer of sale of shares that would take place within
section 2(14) but a transfer of business with all pervasive control being entrusted to purchaser to
complete and absolute exclusion of the seller, whether as a shareholder or for its management and
control, and hence it would be taxable as business income. (AY. 2006-07)

Sumeet Taneja .v. CIT (2014) 220 taxman 368 (P&H)(HC)

Editorial: The agreement specificaaly mentioned consideration was for non copete fees.

S. 28(va) : Business income- Capital gains —Non compete fee- Sale of shares coupled with
restrictive covenant. [S. 48, 55(2)(a)]

Tribunal held that prior to assessment year 2003-04, non-compete fee was a capital receipt not liable
to tax and, therefore 25 per cent of the sale consideration of the shares is not liable to tax in AY.
2002-03.

Reliance Industries .v. Addl. ACIT (2014) 159 TTJ 349 /(2013) 55 SOT 8 (Mum.)(Trib.)

S. 31 : Repairs-Current repairs—Lease hold land-Possession continued after expiry of lease
period- Written down value and cost of construction, cannot be allowed as current repairs.

The assessee took a certain extent of land on lease from the Government of Kerala and constructed a
building for business purpose. After the expiry of the lease period, the Government did not extend the
lease. This matter was under challenge before the court and there was a stay of the directions issued
by the Government and a direction to maintain status quo. The assessee claimed the written down
value of the cost of construction as revenue expenditure, under the head "current repairs”. The AO
disallowed the claim. The Tribunal found that the continuation of the assessee in possession of the
property after the expiry of the lease period had to be construed as holding over of the property after
the expiry of the lease period. Therefore, there was no question of allowing the written down value
and the cost of construction as "current repairs” that "current repairs™ is an expenditure incurred by the
assessee for the purpose of maintaining machinery, building, etc., used for the purpose of business and
therefore, it could not be the written down value of the cost of construction. The Honorable High
Court held by dismissing the appeal, that the assessee could not claim the benefit of the written down
value of the cost of construction which it had incurred under the head "current repairs”. (AY. 2007-
2008)

Coastal Resorts (India) Ltd. .v. ACIT (2014) 363 ITR 482/ (2015) 229 Taxman 488 (Ker.)(HC)

S.31: Repairs-Current repairs-Expenditure on replacement of dies and moulds allowable as
current repairs.

Expenditure on replacement of dies and moulds allowable as current repairs.(AY. 2003-2004)

CIT v. TVS Motors Ltd. (2014) 364 ITR 1 (Mad) (HC)

S.31:Repairs-Current repairs-Expenditure should not result in acquisition of new asset-
Expenditure on replacing entire flooring of office and factory premises with marble flooring-
Expenditure of capital nature-Not deductible.[S.30]
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The assessee claimed deduction of an expenditure incurred in replacing the floor of its entire office
and factory premises with marble. The claim was rejected by the Assessing Officer, the
Commissioner (Appeals) and the Tribunal. On appeal to the High Court, held, dismissing the appeal,
that non-marble flooring was ripped apart and replaced in an area covering 9,000 square feet with new
type of flooring, i.e., marble flooring. The new flooring was of different type and a distinct advantage
of permanent character occurred. The expenditure was not deductible.(AY.2007-2008)

Surinder Madan .v. ACIT (2014) 364 ITR 461/ 268 CTR 59 (Delhi)(HC)

S. 31 : Repairs —Current repairs-Replacement of an old machine with a new one- Not current
repairs.

The assessee engaged in the business of manufacture and sale of yarn, replaced the old machine with
the new one and claimed such amount as revenue expenditure. The Assessing Officer disallowed the
claim of revenue expenditure on the premise that the same was capital in nature. The CIT(A) held that
expenditure incurred on modernization by replacing old worn out machinery with new machines
could only be treated as a revenue expenditure. The Tribunal confirmed the CIT(A) order. The High
Court observed that the entire machinery cannot be regarded as a single asset and each separate
machinery was held to be an independent entity, though all machines put together constitute the
production process. The asset gives the assessee an enduring benefit of better and more efficient
production over a period of time. Such replacement of assets was held to be not amounting to "current
repairs”. Hence, High Court decided in favour of revenue and the orders of Tribunal and CIT(A)
were set aside. (AY. 1991 — 92)

CIT .v. Madras Spinners Ltd. (2014) 220 Taxman 116 (Mag.) (Ker.)(HC)

S. 32 : Depreciation-Investment allowance-Carry forward and set off--Unabsorbed depreciation
against capital gains-Allowable but restricted to two-thirds of such allowance-Matter remanded
to Assessing Officer to recompute unabsorbed depreciation.[S.32(2),32A(3), 34A, 45]

The AO restricted the claim of unabsorbed depreciation under against capital gains holding that in
view of the restriction under section 34A of the Income-tax Act, 1961, no set off of unabsorbed
depreciation could be allowed and passed the assessment order without giving benefit of the
unabsorbed depreciation. The Commissioner (Appeals) directed the Assessing Officer to set off the
entire income assessed against the unabsorbed depreciation and fix the total income of the assessee for
the current year at nil. This was confirmed by the Tribunal. On appeal
Held, that the set off of unabsorbed depreciation can be allowed against capital gains, however, it
shall be restricted to two-thirds of such allowance. The Assessing Officer was directed to recompute
the unabsorbed depreciation after notice to the official liquidator.(AY.1992-1993)

CIT .v. Madras Forging and Allied Industries(CBE) Ltd.(In liquidation) (2014) 369 ITR 552
(Mad.)(HC)

S. 32 : Depreciation—-Non compete fees-Intangible asset-Depreciation is allowable.

The assessee-company was engaged in the business of security and access control system integration.
The assessee entered into a Business Purchase Agreement (BPA) with DETPL. As per the BPA, the
assessee-company purchased the business of DETPL for a consideration of Rs. 11.71 crores. Some of
the employees of DETPL were terminated, while others were retained. The purchase consideration
included a sum of Rs. 54.43 lakhs as non-compete fees paid to 'S' and a sum of Rs. 43.55 lakhs paid to
him for the purchase of patents. The payment of non-compete fees was treated as revenue expenditure
in the computation of total income as per the Income-tax Act, while in the books of account it was
treated as an asset by the assessee. The Assessing Authority held that non-compete fees is capital in
nature and, therefore, he disallowed it as a revenue expenditure. The Court held that right to carry on
business without competition has an economic interest and money value. It was also held that
whenever assessee makes payment for non-compete fee, commercial right comes into existence and,
therefore, that right which assessee acquires on payment of non-compete fee confers in him a
commercial or a business right which is held to be similar in nature to know-how, patents, copyrights,
trademarks, licenses, franchises. Also, commercial right so acquired by assessee unambiguously falls
in category of an 'intangible asset' and, consequently, depreciation provided under section 32(1) is to
be allowed. (A.Y. 2006-07)
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CIT .v. Ingersoll Rand International Ind. Ltd. (2014) 227 Taxman 176 (Mag.) / 48 taxmann.com
349 (Kar.)(HC)

S. 32 : Depreciation—-Electric fittings-Part and parcel of wind mill-Depreciation is allowable.
The Court held that civil structure and electric fitting, equipment’s are part and parcel of windmill and
cannot be separated from same. Hence, assessee's claim for depreciation for cost incurred in civil
work, foundation, electrical component, installation and common power evacuation while installing
windmills, is justified.

CIT .v. K. K. Enterprises (2014) 227 Taxman 181 (Mag.) / 51 taxmann.com 190 (Raj.)(HC)

S. 32 : Depreciation-Option to claim depreciation-Returns filed under section 139(1) and
exercised option in form prescribed therein-No separate letter or request or intimation with
regard to exercise of option required-Option once exercised will continue to subsequent years.|
S. 139(1),IT Rules, 1962, r. 5(1A)].

Held, dismissing the appeals, that if the assessees exercised the option in terms of the second proviso
to rule 5(1A) at the time of furnishing of return, it will suffice and no separate letter or request or
intimation with regard to of exercise of option is required. Since the returns were filed in accordance
with section 139(1) and the form prescribed therein makes a provision for exercising an option in
respect of the claim of depreciation, no separate procedure is required. The option once exercised will
continue to all the subsequent years, the assessees are not required to exercise such option each and
every year separately.

CIT .v. Kikani Exports P. Ltd. (No.2) (2014) 369 ITR 500 (Mad.) (HC)

S. 32 : Depreciation-Sale and lease back agreement-Entitled depreciation.

The assessee, a finance company and in the course of business, entered into a sale and lease back
agreement with the manufacturer of a machinery to acquire the ownership of the machinery for
consideration and, thereafter, lease the machinery to the manufacturer. The machinery was sold to the
assessee and on the transaction, sales tax was levied and collected from the assessee and paid out to
the Government. On the leased machinery, the assessee received rental income and the lease amount
was treated as business income of the assessee.The assessee, claimed depreciation on the machinery
so leased out to the manufacturer but the claim was disallowed by the AO primarily relying upon the
Central excise document, where it was shown that the machinery was "not for sale”. The CIT(A)held
that once it was admitted by the Assessing Officer that sales tax leviable on such transaction had been
levied and paid to the Government and the lease rental in respect of the machinery was assessed as
business income of the assessee, it was evident that the assessee was treated as the owner of the
machinery and the manufacturer was only a lessee and, therefore, allowed the claim of depreciation
made by the assessee. This was confirmed by the Tribunal. On appeal high Court also affirmed the
finding of Tribunal.(AY.1996-1997)

CIT .v. TVS Finance and Services Ltd. (2014) 366 ITR 487 (Mad.)(HC)

S. 32 : Depreciation-Roads-Rate  restricted to 10 per cent-Justified.
That building includes roads, bridges, culverts, wells and tubewells. The provision was not restricted
to only roads adjacent to buildings. The CIT(A) as well as the Tribunal having not considered this
aspect fell into error in accepting the assessee’s plea that 20 per cent. depreciation on roads and
electrical fittings should be allowed. Therefore, the AO was justified in restricting the depreciation to
10 per cent. and 15 per cent., as applicable in the respect assessment years, in terms of the old
Appendix 1.(AYs.2003-2004 to 2009-2010)

CIT .v. V.G.P. Housing (P) Ltd. (2014) 368 ITR 565 (Mad.)(HC)

S. 32 : Depreciation-Enhanced depreciation-Notification confining benefit of enhanced
depreciation for year 2009-10 to only such commercial vehicles as have been purchased and put
to use during period 1-4-2009 to 30-9-2009-Assessee, an advocate, purchasing a car outside the
period for accelerated depreciation-Accelerated depreciation conferred taking into account the
policy decision of Union Government to stimulate country's economy-Not discriminatory-Not
violative of fundamental rights.[Constitution of India, Art. 14]
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Held, dismissing the petition, (i) that the notifications were measures that were introduced by way of
amendment to the 1962 Rules to cater to a particular situation that existed in the country and affected
its economy. There was a policy decision taken by the Union Government, taking into account the
impact of the global financial crisis on the country's economy and providing for additional measures
for stimulating the economy to minimise the recessionary trend that it was going through. It was felt
necessary by the Union Government to provide for a higher depreciation of 50 per cent. in respect of
new commercial vehicles that were acquired between January 1, 2009, and September 30, 2009, so as
to support the automobile industry during the period when a recessionary trend was noticed in the
automobile industry as part of the impact of the global financial crisis on the country's economy.
Thus, the notification to the extent it confines the benefit of enhanced/accelerated depreciation for the
year 2009-10 to only such commercial vehicles as have been purchased and put to use during the
period from April 1, 2009, to September 30, 2009, cannot be viewed as discriminatory and, therefore
violative of the rights of the petitioner under article 14 of the Constitution.

(if) That it was not a case where there was no depreciation that was granted in respect of the vehicles
during the accounting period. The notification only had the effect of confining the benefit of enhanced
depreciation to a certain category of vehicles that were purchased and put to use during the prescribed
period. So long as the assessees under the Income-tax Act were granted the benefit of a reasonable
rate of depreciation under the Act, the mere grant of an enhanced depreciation to a category of
assessees who had complied with the requirement of purchasing and putting to use vehicles during the
prescribed period, would not militate against the concept of depreciation that was envisaged under the
Act for all such assessees. In so far as the benefit of enhanced/accelerated depreciation was conferred
taking into account the policy decision of the Union Government to stimulate the country's economy,
it could not be viewed as a situation similar to the introduction of a new rate of tax during the middle
of an assessment year. The notifications were issued in response to a situation that called for
incentives so as to boost the economy that was facing recessionary trends. The measures introduced in
the 1962 Rules to further the policy decision of the Union Government, could not be seen as akin to
the introduction of a new rate of tax, for the purposes of mounting a challenge against the same as
arbitrary. Thus, there was no merit in the challenge against the notification on the ground that the
notification offends the fundamental rights of the assessee under article 14 of the Constitution.

R. Surendran .v. UOI (2014) 369 ITR 536 (Ker.)(HC)

S. 32 : Depreciation-Plant- Toll road-Would not qualify as a ‘Plant” hence not entitled higher
rate of depreciation.[S.43(3)]

Manned toll booths/toll plazas are primarily a facility/convenience for collecting the usage charges of
the road and nothing more, that would not change the characteristic of “road”, hence the toll road
would not qualify as a ‘Plant’ so as to entitle the assesse a higher rate of depreciation.(AY. 2003-04 ,
2004-05, 2007-08)

Mordadbad Toll Road Co. Ltd..v. ACIT (2014)369 ITR 403/272 CTR 209/(2015) 228 Taxman
17 (Mag) (Delhi)(HC)

S. 32 : Depreciation - Unabsorbed depreciation-Carry forward and set off of - Assessment years
1997-98 to 2001-02.

It was held that carry forward of unabsorbed depreciation concerning A.Y 1997-1998 to 2000-2001
could be set off in subsequent years without any set time limit

CIT .v. Gujarat Themis Biosyn Ltd. (2014) 105 DTR 72 (Guj.)(HC)

S. 32 : Depreciation-Subsidy received in earlier year cannot be assessed as revenue receipt-To
avoid taxation of an income twice, depreciation that was so far provided in books of account of
prior years was to be reduced from current year income of assessee.

Assessee state warehousing company constructed godowns and claimed depreciation. It received
subsidy during calendar years 1982 to 1992 for construction of godowns, when objection was raised
by office of Auditor General, assessee changed method of accounting entry in respect of subsidy and
transferred to construction account and reworked depreciation, in respect of godown already sold and
amount was credited to credited to prior year income. AO held that individual assets lost its identity
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and, hence, amount needed to be reduced from block of assets hence sought to be added to current
year income. CIT (A) held that amount of subsidy received for earlier years could not be 'revenue
receipt' for current year and, therefore, it could not be taxed in current year. Tribunal also confirmed
the order of CIT (A) .On appeal Court affirmed the view of Tribunal. Court also affirmed the view
that to avoid taxation of an income twice, depreciation that was so far provided in books of account of
prior years was to be reduced from current year income of assessee. (AY. 2004 -05)

CIT .v. Gujarat State Warehousing Co. (2014) 225 Taxman 182 / 43 taxmann.com 301
(Guj.)(HC)

S. 32 : Depreciation—Gas cylinders-Chlorine toners-Depreciation allowable at 60%.

Chlorine toners used by assessee for storage and transportation of chlorine gas generated in its caustic
soda plant are 'gas cylinders' qualified for depreciation at rate of 60 per cent. (AY. 2007 — 08)

CIT .v. Gujarat Alkalies and Chemicals Ltd. (2014) 225 Taxman 58(Mag.)/ 43 taxmann.com 296
(Guj.)(HC)

S. 32 : Depreciation —Computers in factory premises-Eligible 60% depreciation.

Assessee installed certain computers in its factory premises and claimed depreciation at rate of 60 per
cent. AO held that computers should be treated either as office appliances failing which they would
form part of machinery and in either case rate of depreciation would be 20 per cent. CIT (A)as well as
Tribunal allowed claim of assessee. On appeal by revenue the Court upheld the order of
Tribunal.(AY. 2007 — 08)

CIT .v. Gujarat Alkalies and Chemicals Ltd. (2014) 225 Taxman 58 (Mag.) / 43 taxmann.com
296 (Guj.)(HC)

S. 32 : Depreciation -Production and manufacturing of milk products-Additional depreciation
allowable.

Assessee was engaged in production and manufacturing of milk products. It had installed a new plant
for manufacturing milk powder. It claimed additional depreciation on said plant which was rejected
by AO. It was found that Milk powder was completely different from main ingredient and
manufacturing process lead to substantial value addition and final product could not be restored to
original product . Court held that since a distinct commodity was emerging from entire complex
process, plant and machinery installed by assessee were exigible to additional depreciation .

CIT .v. Gujarat Co-op. Milk Marketing Federation Ltd. (2014) 225 Taxman 99 / 43
taxmann.com 327 (Guj.)(HC)

S. 32 : Depreciation-Renewal energy devices-Wind mill-Generator sets would alone qualify for
hundred per cent. depreciation-Drilling machines--Boring machines-Lathe machines-Entitled to
depreciation at twenty-five per cent. [S.2 (11),R,1962, Appx. I, r. 5, cl. (L0A)(xviii).]

The assessee was engaged in turnkey projects, for which it used drilling machines, boring machines,
boring machine for foundation work and lathe machine. When machinery was not those used in the
manufacture of wind mill or any specially designed device, which ran wind mills, it would not fall for
consideration on the block of assets which is defined in section 2(11). Therefore, the generator sets
alone would qualify for the rate as prescribed under "renewal energy devices", that is, hundred per
cent. depreciation. The other machinery would qualify for depreciation at twenty-five per cent. and
not at hundred per cent. as claimed by the assessee. The Assessing Officer was directed to rework the
relief on the grant of depreciation treating the generator set as the block of assets used in the
manufacture of wind mills and the other machinery would not fall within that head of block of assets,
but would be entitled to the relief of depreciation at such rate as had been fixed by him. (AY. 1995-
1996, 1996-19970

CIT .v. TTG Industries Ltd. (2014) 363 ITR 44 (Mad.)(HC)

S. 32 : Depreciation - Higher rate of depreciation—Hotel-Roofing- Temporary construction for
convenience of workers of assessee- Construction subsequently demolished - Entitled to
hundred per cent depreciation. [S.37(1)]
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Court held that the materials on record showed that the construction was not authorised and had put
up only for the convenience of workers who were engaged by the assessee. The record also indicated
that the constructions were subsequently demolished. Therefore, the depreciation claimed at 100 per
cent could not be termed unreasonable. (AY. 1989-1990)

Comfort Living Hotels P. Ltd. v. CIT (2014) 363 ITR 182/ 227 Taxman 145(Mag.) (Delhi) (HC)

S. 32 : Depreciation—Leased out asset—Claim allowed in earlier years —Rule of consistency-Held
Depreciation allowable.

Assessee claimed depreciation in respect of leased out assets. AO rejected assessee's claim taking a
view that assessee did not retain its interest in leased out equipments. Tribunal noted that such claim
was made by assessee and duly granted by AO in earlier assessment years. Thus, following rule of
consistency, Tribunal allowed assessee's claim in relevant year as well. High Court refused to
interfere with the said order of Tribunal.

DCIT v. Gujarat Narmada Valley Fertilizers Co. Ltd. (2014)222 Taxman 30(Mag.)/ 42
taxmann.com 438 (Guj.)(High Court)

S. 32 : Depreciation—Electrical Installations entitled to depreciation at the rate of 15% whereas
electrical fittings entitled to depreciation at the rate of 10%.

Assessee was engaged in manufacture of steel metal components for automobiles and white goods
sector. It claimed depreciation under heading 'electrical installations', which included transformers,
window ACs, split ACs, invertors, etc., at rate 15 per cent. The revenue allowed depreciation at the
rate of 10%, i.e. the rate specified for “electrical fittings’. The Assessee did not succeed at the first as
well as the second appeal. On appeal, the High Court held that electrical fittings included electrical
wirings, switches, sockets and other fittings, etc. were entitled to depreciation at rate of 10 per cent
whereas ‘Plant and machinery’ was entitled to depreciation at rate of 15 per cent. The matter was
accordingly remanded to Tribunal for fresh examination. (AYs. 2007-08 & 2008-09)

Neel Metal Products Ltd. .v. CIT (2014) 222 Taxman 203/42 taxmann.com 337 (Delhi)(HC)

S. 32 : Depreciation—Assessee acquired software development and training division from one ‘P’
— Amount paid towards IPRs & Non-Compete Fees — Composite agreement entered into by
parties — Depreciation allowable on I1PRs as well as Non-Compete Fees

Assessee, carrying on business in software development, hardware sales and educational training,
entered into an agreement with one 'P' for hiving off and transfer of software development and
training divisions from 'P". It paid certain amounts towards acquisition of intellectual property rights
[IPRs] and non-compete fee and claimed depreciation on such IPRs and non-compete fees. The
Assessing Officer disallowed the claim. However, Commissioner (Appeals) accepted assessee’s plea.
Tribunal upheld order of Commissioner (Appeals) allowing depreciation on IPRs, but reversed the
order insofar as it related to depreciation on non-compete fee. It held that non-compete fee was not an
asset. Agreement between assessee and 'P' was a composite agreement and there was no break up
details given as to how much of amount was allocable towards transfer of IPRs and how much
towards non-compete fee. On appeal, the High Court held that under the agreement, 'P' had
transferred all its rights, copy rights, trade mark as well as training and development division
exclusively to be exploited by assessee. Further, in order to strengthen aforesaid rights, there was a
non-compete clause, by virtue of which 'P' was restrained from using same trade mark, copyrights,
etc. Therefore, the assessee was eligible for claiming depreciation even on non-compete fees. (AY.
2002-03)

Pentasoft Technologies Ltd. .v. DCIT (2014) 222 Taxman 209 / 264 CTR 187 (Mad.)(HC)

S. 32 : Depreciation-Lease back—Machinery-Order set aside by Tribunal for verification was
confirmed.

During previous year, assessee had purchased machinery and leased back on same day without actual
payment. AO treated entire transaction as a device used to reduce incidence of tax. Tribunal held that
issue required to be examined in all respect in light of decision of Gujarat High Court rendered in case
of CIT v. Gujarat Gas Co. Ltd. [2009] 308 ITR 243 . It accordingly set aside issue to file of AO for
decision afresh after giving an adequate opportunity of hearing to assessee. On appeal by revenue the
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order of tribunal was affirmed. Whether in peculiar facts and circumstances of case action of Tribunal
did not call for any interference. (AY.1996-97)

CIT .v. Indu Nissan Oxo Chemical Industries Ltd. (2014) 43 taxmann.com 416 / 367 ITR 104 /
225 Taxman 2 (Mag.)(Guj.)(HC)

S. 32 : Depreciation—Franchise agreement-Failure to produce evidence for support claim-
Expenditure was held to be not allowable.

Where assessee entered into a franchise agreement whereby it granted its franchisee business of
manufacture, sale and export of footwear and footwear components, in absence of any evidence
produced by assessee to support its claim, assessee could no more claim depreciation on car. (AY.
2004-05)

Liberty Group Marketing Division .v. CIT (2014) 47 taxmann.com 211 / 225 Taxman 2
(Mag.)(P&H)(HC)

S.32:Depreciation-Building -Temporary sheds for parking vehicles--Depreciation allowable at
rate applicable to building.

Temporary sheds for parking vehicles, depreciation allowable at rate applicable to building. (AY.
2003-2004)

CIT .v. TVS Motors Ltd. (2014) 364 ITR 1 (Mad.)(HC)

S.32: Depreciation-Factory building-Creche for children of women employees within factory
compound-Entitled to depreciation at ten per cent as factory building.

The creche building was situated within the compound of the factory where the assessee carried on
manufacturing activity. For the purpose of increasing efficiency and productivity of women
employees engaged in the factory, a creche was created by the assessee in a separate building. In other
words, the creche building was being utilised in the process of manufacturing of the products.
Considering the importance of the creche building, the creche building was included. Thus, the order
of the Tribunal in allowing the depreciation at 10 per cent.treating the creche building as a business
asset could not be found fault with (AYs.1983-1984101985, 1985-1986)

CIT .v. Warner Hindustan Ltd. (2014) 364 ITR 208/ 112 DTR 281/(2015) 274 CTR 300
(AP)(HC)

S. 32 : Depreciation-Build, Operate and Transfer (BOT)-Toll road-The person who constructs a
road on Build, Operate and Transfer (BOT) basis on land owned by the Government is not the
"owner' of the road and cannot claim depreciation thereon.[S.263, National Highways Act,
1956, S, 45, 8A, National Highways Authority of India Act, 1988, S. 11,16]]

The High Court had to consider whether a the business of infrastructure development constructs a
road on Build, Operate and Transfer (BOT) basis on land owned by the Government, can it claim
depreciation on the toll road. HELD by the High Court:

(i) The functions that are to be discharged by the authority under the National Highway Authority Act
does not in any manner mean that this person who is engaged or entrusted with any of the functions
by the authority can be said to be the owner of the National Highway. The ownership being that of the
Union, it can never be said to be divested of that absolute right by engagement of any person or by
entrusting any of the functions of the authority to him.

(ii) 1t would not be proper, therefore, to read into section 32 of the Income-tax Act, 1961 something
which is defeating and frustrating the mandate of these laws. It can never be intended by the
legislature that the broad and wide definition of the term “owner” as appearing in the Income-tax Act,
1961 would interfere with or take away the absolute rights of the above nature conferred in the union
of the National Highways. A provision in one statute or a definition in one statute cannot be
interpreted so as to defeat and frustrate another law or statute or any definition therein and when that
another statute is a special legislation. The National Highways Act and the National Highways
Authority of India Act are, special statutes and when the concept of ownership and vesting therein is
of absolute nature that cannot be said to be in any manner restricted or curtailed by a general
definition or understanding of the term owner as appearing in the Income-tax Act, 1961. The term is
defined widely and broadly in the Income-tax Act, 1961 so as not to allow anybody to escape the
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provisions thereof by urging that he has a limited right or which is not akin to ownership. Therefore,
his income should not be brought to tax;

(iii) The observations in Mysore Minerals Ltd (1999) 239 ITR 775 (SC) and Podar Cement Pvt. Ltd.
(1997) 226 ITR 625 (SC) must be seen in the backdrop of the facts. We are not concerned here with
an ownership of a building or a land beneath which is not conveyed and sold or transferred by
execution of a conveyance or a sale deed. Merely, because the road is laid out does not mean that the
Assessee is the owner thereof. He has laid it out for the purpose of the union and for its ultimate
vesting in the public.

(iv) None of the above material was placed before the Allahabad High Court in CIT vs. Noida Toll
Bridge Co. Ltd ( 2013)213 Taxman 333. With greatest respect, the conclusion of the Division Bench
rests only on section 32 of the Income Tax Act, 1961. It followed the Hon’ble Supreme Court’s
judgment in Mysore Mineral Limited (supra) but with great respect, failed to refer to the provisions of
the National Highways Act, 1956 or the National Highways Authority of India Act, 1988. We are
unable to agree with the observations and conclusions in CIT vs. Noida Toll Bridge Co. Ltd (
2013) 213 Taxman 333. On the facts of the case the assesse has challenged the order of Tribunal
which has confirmed the revision order under section 263 where in the commissioner has set aside
the order. Though the challenge was against the order under section 263 the Court proceeded to
decide on merit.( ITA No. 499 of 2012, dt. 14.10.2014.) (AY.2005-06)

North Karnataka Expressway Ltd. .v. CIT (2015) 372 ITR 145 / (2014) 272 CTR 225
(Bom.)(HC); www.itatonline.org

S. 32 : Depreciation-Plant-Nursing home-Eligible higher depreciation as plant. [S.43(3)]
High rate of depreciation is allowable on a Nursing home treating it as a plant since the activities
carried out by the nursing home are like x-ray plant, pathological laboratory, plant for sterilization of
clothes, surgical instruments, Air conditioning plant etc. are of business asset. (AY.1995-96)
CIT .v. Shashi Nursing Home Ltd (2014) 269 CTR 99/(2013) 216 Taxman 97 (All.)(HC)

S.32 : Deprecation-Sale and lease back- Records of the assessee clearly depicted that
transaction of sale and lease back lacked genuine — Deprecation was not allowable on the assets.

Where the statement given by the managing director of the assessee company as well as, the record of
the assessee Company clearly depicted / established that the purchase and lease back transaction were
lacking genuineness, further, the records showed that the funds were received back by the assessee
within a few days. On basis of the facts the High Court held that depreciation on the assets was not
allowable. (AY. 2001 -02)

MARG Constructions Ltd. v. ACIT (2014) 102 DTR 113/ 223 Taxman 249 (Mag.)(Mad.)(HC)

S. 32 : Depreciation-Additional depreciation-Manufacture-Processing of iron ore in plant and
generation of wind energy-Eligible additional depreciation. [S.32(1)(iia), 263]

The assesse is engaged in business of processing of iron ore in the plant and also generation of
windmill energy. It claimed additional depreciation on machinery and wind mill. The said claim was
allowed by AO. CIT revised the order of AO under section 263 and directed to disallow the claim of
additional depreciation. On appeal Tribunal allowed the claim of additional depreciation to assesse.
On appel by revenue, dismissing the appeal the court held that the activities of assesse,ie.processing
of iron ore in plant and generation of wind energy / eligible for additional depreciation.[S.32(1)(iia)]:
Followed the ratio in CIT v. Sesa Goa Ltd (2005) 271 ITR 331(SC).

CIT v. V.M. Salgaonkar & Brothers (P) Ltd. (2014) 225 Taxman 27 / 272 CTR 25
(Mag.)(Bom.)(HC)

S. 32 : Depreciation - 100% Depreciation on temporary wooden structure and partition for
running computer centers.

Assessee put up temporary wooden structure and partition for running computer centres, 100 per cent
depreciation on partition and structures was to be allowed (AY.1998-99)

CIT .v.Amrutanjan Finance Ltd. (2014) 363 ITR 135/ (2011) 203 Taxman 295 (Mad.)(HC)
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S. 32 : Depreciation -Imported Motor cars acquired on merger/amalgamation-
merger/amalgamation after 1.4.2001 —Clause(a) to Proviso to section 32(1) not applicable and
depreciation allowable u/s 32. [S. 2(47), 43(1), 43(6)]

Under the scheme sanctioned by High Court, three concerns merged with assessee company from the
appointed date which was 1.4.2004. The assessee company, inter alia, received imported motor cars
on merger/amalgamation. The assessee company issued share in consideration of the
merger/amalgamation. These imported cars were acquired by the transferor concern between
28.2.1975 to 1.4.2001. On the imported cars assessee company claimed depreciation u/s 32 which was
denied by the AO by relying on the Proviso to Section 32(1). The High Court held on amalgamation/
merger the imported cars were transferred to the assessee company in view of Explanation 7 to
section 43(1) which specifically deals with the acquisition of an asset under amalgamation. Further,
they were acquired by merged entities and became the property of the assessee company w.e.f.
1.4.2004. Therefore, assessee company was eligible for depreciation u/s 32 and proviso to section
32(1) was not applicable to the assessee company. (A. Y. 2005-06 to 2008-09)

CIT .v. Mira Exim Ltd. (2014) 220 Taxman 156 / (2013) 359 ITR 70/ 262 CTR 441 /94 DTR 41
(Delhi)(HC.)

S. 32 : Depreciation — Sale and lease back-Boiler-Genuiness of transaction was doubted.

The Assessee purchased a boiler and subsequently leased it out to sister concern of seller. In return of
income, assessee claimed depreciation on said boiler. Assessing officer found that boiler was attached
to land and sale could not be completed by mere issue of sale bills. It was further noticed that boiler
was still lying and functioning in factory of the seller and it was not installed in its sister concern.
Assessing officer thus taking a view that transaction in question was a loan transaction and it was
wrongly given colour of lease transaction, disallowed assessee’s claim. Tribunal upheld the
assessment order. The High Court observed that the Assessee had not questioned the findings of facts
as regards the genuineness of the lease transactions. Thus when the finding of the fact on genuineness
being not challenged in the manner known to law the same having attained finality, there exists no
ground to interfere with the order of lower authorities rejecting the claim of depreciation. On the
submission of the counsel of the assessee, to raise additional grounds on genuineness of lease
transactions, the court held that question regarding genuineness is a pure and simple factual one and
considering the materials discussed by authorities below, the court did not find any justifiable ground
to interfere with the order. (AY. 1995 — 96,1996 — 97)

Upasana Finance Ltd. .v. Jt. CIT (2014) 220 Taxman 6 (Mag.)(Mad.)(HC)

S. 32 : Depreciation — Computer accessories and peripherals — Integral part of computer
systems — Eligible for depreciation at the rate of 60%.

Assessee claimed depreciation at the rate of 60% on computer accessories and peripherals. Assessing
officer rejected the claim of the assessee. CIT(Appeals) and Tribunal allowed the claim of the
assessee on the contention that computer accessories and peripherals are integral part of computer
systems. On appeal by revenue to High Court, Tribunal’s order was upheld. (AY. 2004 - 05)

CIT .v. BSES Yamuna Powers Ltd. (2013) 358 ITR 47/40 Taxmann.com 108(2014) 220 Taxman
51 (Mag.)(Delhi)(HC)

S. 32: Depreciation - Intangible asset — Disallowance of depreciation on software.

Depreciation on software cannot be declined where valuation report of assets indicated that software
was developed and installed by assessee in system and assessee produced all vouchers and receipts for
same (AY. 2005-06)

CIT .v. Shree Ram Multi Tech Ltd. (2014) 220 Taxman 76 (Mag.) (Guj.)(HC)

S. 32 : Depreciation — Foreign exchange rate difference - Considered as a part of cost to plant
and machinery

Assessee claimed depreciation on account of foreign exchange rate difference capitalized to plant and
machinery. Assessing Officer rejected assessee's claim holding that amount was not actually paid at
end of accounting year and same was allowable only at time when liability was actually paid.
Commissioner (Appeals) and Tribunal had allowed depreciation in case of assessee in earlier
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assessment years on similar facts. Since facts in relevant year were identical, the High Court,
following principle of consistency, allowed assessee's claim.

Addl. CIT .v. Gujarat Narmada Valley Fertilizers Co. Ltd. (2014) 220 Taxman 117 (Mag.)
(Guj.)(HC)

S. 32 : Depreciation — Rate — Toll roads / bridges to be considered as building for the purpose of
granting depreciation.

Toll roads and bridges are to be considered as building for the purpose of granting depreciation. (AY.
2004-05)

CIT .v. Noida Toll Bridge Co. Ltd. (2014) 220 Taxman 06 (Mag.) (All.)(HC.)

S. 32: Depreciation-Vibro bed dryer-Entitled to hundred percent depreciation.
Vibro bed dryer is entitled to hundred per cent depreciation.(ITA No. 254 of 2001 dt 10-02-2014)
CIT .v. McLeod Russel (India) Ltd. (2014) 361 ITR 663 (Cal.)(HC)

S. 32: Depreciation—-Ownership of asset—Possession-Eligible depreciation.

In light of finding that assessee had acquired possession of asset and was using it for the purposes of
business, assessee was held entitled to depreciation. (AY. 2001-02)

CIT, Large Taxpayers Unit .v. India Railway Finance Corporation Ltd. (2014) 362 ITR 548
(Delhi)(HC)

S. 32: Depreciation — Transfer of business — Ownership of asset-Entitled depreciation.

Held, transferee was put in possession of building, plant and machinery in terms of agreement to sell
and running undertaking in its own right. Hence, it was entitled to depreciation. The fact that legal
title conveyed under lease agreement and deed of sale was executed in subsequent years is not
material. (AY.2001-02)

CIT .v. WEP Peripherals Ltd.(2014) 362 ITR 508 /102 DTR 219 /268 CTR 88 (Karn.)(HC)

S. 32: Depreciation—-Dominion over asset-User-Entitled depreciation.

The assets had been transferred by the Government of Rajasthan to the assessee-society and for that
purpose the value had been adopted as the value to the previous owner. The assessee-society became
the owner of the assets and was actually using the property in its own right as an owner on and from
the date of order of the Governor and formation of the society. It was entitled to depreciation.
Principle laid down in Mysore Minerals Ltd..v. CIT (1999) 239 ITR 775 (SC), is applied.(AY. 2007-
08)

CIT .v. Jawahar Kala Kendra (2014) 362 ITR 515 / 100 DTR 65 / 222 Taxman 222/ 43
taxmann.com.159(Raj.)(HC)

S.32: Depreciation—-Goodwill-Amendment is not retrospective hence depreciation is not
allowable on good will for the asst year 1987-88.

Depreciation is not allowable on goodwill in AY 1987-88 as amendment of s. 32 we f 1-4-1997 is not
retrospective. (AY. 1987-88)

CIT .v. Wipro Ltd. (No.2) (2014) 360 ITR 658 (Karn.)(HC)

S.32: Depreciation-Tanker mounted on chassis of Truck-Entitle to 100% depreciation.
Tanker mounted on chassis of truck is not part of truck, and hence, is entitled to 100 percent
depreciation. (AY. 1986-87)

CIT .v. H.B. Leasing and Finance Ltd. (2014) 360 ITR 362 (Delhi)(HC)

S.32: Depreciation—-Motor vehicles—Used in business of leasing-Entitled 40% depreciation.
Assessee entitled to depreciation at higher rate of forty percent on leased vehicles instead of normal
rate of thirty percent. (AY. 1986-87)

CIT .v. H.B. Leasing and Finance Ltd. (2014) 360 ITR 362 (Delhi)(HC)
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S.32: Depreciation—Rate-Leased assets-Assessee was entitled to get higher depreciation on
trucks at 40 per cent instead of normal rate of 25 per cent.

The assessee had leased out 19 trucks to M/s. Damodar Mangalji & Co. Ltd. for period of 5 years who
in turn leased out trucks to drivers with a condition that they would transport the ore of the assessee.
The assessee claimed 40 per cent depreciation at enhanced rate and the same was rejected by
Assessing Officer and granted normal depreciation of 25 per cent. On appeal, the Commissioner
(Appeals) and Tribunal observed that in case of leasing of vehicle the entire expenditure on
maintenance and running was borne by the lessee whereas in case of hiring of trucks the entire
expenditure was borne by hirer and, thus, higher depreciation would be allowable only to the hirer of
a vehicle and not to a lessor. On appeal, the High Court relied on law laid down by Hon’ble Supreme
CourtinI.C.D.S. Ltd. v. CIT [2013] 350 ITR 527/29 taxmann.com 129/212 Taxman 550 and held that
what has been postulated is that the assessee must use the asset for the purpose of business. The
section does not postulate the use of the asset by the assessee himself and therefore the question was
answered in favor of the assessee. (AY.1997-1998).

Damodar Mangalji Mining Co. .v. JCIT (2014) 220 Taxman 344/264 CTR 182 (Bom.)(HC)

S.32: Depreciation—Rates-Parts of assets-A tanker or a gas cylinder attached to body of a truck
continues to be a gas cylinder and is, accordingly, entitled to depreciation as applicable to gas
cylinder, i.e., 100 per cent depreciation.

The Assessee claimed depreciation @ 100% on gas cylinder attached to the part of truck considering
it to be separate part for the purpose of claiming depreciation. The AO denied the Assessee’s
contention for claiming 100% depreciation on gas cylinder. Lower authorities reversed the order of
the AO. On an appeal, the High Court relied on the decision of CIT v. Goyal MG Gases Ltd. [2008]
296 ITR 72 (Delhi) wherein a similar controversy had arisen and it was held that a tanker or a gas
cylinder attached to the body of a truck continues to be a gas cylinder and is accordingly entitled to
depreciation as applicable to gas cylinder as per Appendix | to the Income-tax Rules i.e. @
100%.(AY. 1986 - 87)

CIT .v.H.B. Leasing & Finance Ltd. (2014) 220 Taxman 215 (Delhi.)(HC)

S.32: Depreciation-Rate-Leased assets-Where assessee engaged in business of leasing and
financing of leased vehicles to third parties, assessee would be entitled to depreciation at higher
rate of depreciation i.e. 40 per cent.

The High Court relied on the Supreme Court’s decision in 1.C.D.S. Ltd. v. CIT [2013] 350 ITR 527
and held that the assessee engaged in the business of leasing and financing leased vehicles to third
parties, it would be entitled to depreciation at higher rate of 40 per cent. (AY. 1986 — 87)

CIT .v.H.B. Leasing & Finance Ltd. (2014) 220 Taxman 215 (Delhi)(HC)

S.32:Depreciation-Interest-Distinction between *“hire purchase transactions” and “loan
transactions” explained

The vehicles were registered in the name of the respective customers. However, in the registration
certificate a remark in terms of agreement was to be recorded to the effect that vehicle is held by the
registered owner under a hire purchase agreement with the assessee. A “Sale Letter” was executed,
reciting that the customer had on the date of the application for loan sold to the financier the motor
vehicles. The sale of vehicles have not been shown by the assessee in its profit and loss account and
no sales tax return has been filed by it. In its audited account, filed with the income tax returns, the
assessee has shown the finance charges as revenue receipts. The auditor has certified that the assessee
is not a trading company. The auditor has also certified that the assessee has followed the norms
issued by the Reserve Bank of India for non-banking financial companies (NBFC). This shows that
the assessee is a finance company engaged in financing of vehicles. There is no evidence that assessee
is a trader dealing in purchase and sale of vehicles. Thus the hirer is the real purchaser of vehicles
from the dealer. He selects the vehicle for purchase and also the dealer from whom it was to be
purchased. At this stage the assessee does not come into picture. After the hirer identified the vehicle
and the dealer i.e. the seller then he approached the assessee for finance due to his inability to
purchase out of his own funds. At this stage the assessee extended the facility of finance to hirer on
willingness of the hirer to pay a price for this facility. The total amount of hire that hirer pays to the
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assessee exceeds the price at which the vehicle was purchased from the dealer. This is more than that
part of the purchase consideration which was paid by the assessee to the dealer as finance to the hirer.
The excess amount so paid by the hirer to the assessee is nothing but interest on loan. The amount so
invested by the assessee in the purchase of vehicles is the amount of loan advanced by it to the hirer.
When tested on the principles of law laid down by Supreme Court in Sundaram Finance Ltd the only
conclusion that can be reached is that the transactions entered by the assessee with the customer/hirer
is a loan transaction and the finance charges were nothing but interest.(ITA no. 367 of 2012, dt.
13.12.2013.)

CIT .v. Commercial Motors Finance Ltd. (All.)(HC), www.itatonline.org

S. 32 : Depreciation-Windmill-Electronics fittings cables etc parts of wind mill- Entitled
depreciation at 80%.

Assessee-company engaged in manufacture and sale of cotton yarn, had also erected a windmill.
Assessee claimed depreciation at 80 per cent on all components of windmill including electrical
fittings, cables, etc..AO restricted depreciation on electrical components to 10 per cent on ground that
electrical fittings and cables were not integral parts of windmill. Tribunal held that electrical cables,
fittings and other electrical works connected with windmill were a single composite unit and eligible
for depreciation at rate of 80 per cent.)(ITA Nos. 755 & 756 (Mds.) of 2013 dt. 08-05-2014) (AY.
2007-08 & 2008-09)

ACIT .v. Kutti Spinners (P.) Ltd. (2014) 34 ITR 470 / 51 taxmann.com 534 / (2015) 67 SOT 23
(URO)(Chennai)(Trib.)

S. 32 : Depreciation—Additional depreciation-Claim in the course of assessment proceedings-
Claim was rejected on the ground that the said claim was not in the revised return .

Assessee had not made any claim for additional depreciation on windmills under section 32(i)(iia) in
its original return .Assessee had not even filed a revised return but had staked such claim during
course of assessment proceedings . Assessing officer denied claim — On appeal confirming the order
of AO the Tribunal held that claim having not been made through a revised return could not be
accepted . (AYs. 2002-03, 2003-04, 2005-06, 2006-07, 2007-08 & 2008-09)(ITA Nos .782 to 787 &
869 to 874 (Mds) of 2012 dt 21-0-2-2013)

Metal Powder Co. Ltd. .v. ACIT (2014) 26 ITR 759/ 51 taxmann.com 304 / (2015) 152 ITD 144
(Chennai)(Trib.)

S. 32 : Depreciation — Earth moving machine-Hire business-Entitled higher rate of depreciation
at 30%.

Assessee company claimed depreciation on earth moving machine at rate of 30 per cent by treating
same as ‘commercial vehicle' . AO restricted rate of depreciation to 15 per cent. Assessee company
claimed that it used said machines on hire business . When a particular vehicle was used by its owner
on hire basis, then normal rate of depreciation needed to be discarded and substituted with higher rate
of depreciation.(AY. 2006-07)( ITA Nos 2082 and 2258 (Delhi) of 2010 dt 12-09-2014)

LDS Engineers (P.) Ltd. .v. ITO (2014) 35 ITR 262/52 taxmann.com 163/ (2015) 152 ITD 140
(Delhi)(Trib.)

S. 32 : Depreciation — Electric installations-Part of plant and machinery-Rate of depreciation
will be rate applicable to plant and machinery.

Tribunal held that where electric installations were part of plant and machinery, assessee was entitled
to depreciation at rate applicable to plant and machinery and not at rate applicable to electric
installations. (ITA Nos. 2310 (Ahd.) of 2011 & 1058 (Ahd.) of 2013 dt 9-06-2014) (AY. 2008-09 &
2009-10)

Century Tiles Ltd. .v. Jt. CIT (2014) 33 ITR 230 / 51 taxmann.com 515 / (2015) 152 ITD 327
(Ahd.)(Trb.)

S. 32 : Depreciation —Goodwill-Depreciation on goodwill is allowable.
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Assessee's claim of depreciation on goodwill be allowed in view of Tribunal's decision in a series of
earlier years that goodwill is an asset as per section 32 and depreciation is admissible thereon. (AY.
2006 - 2007)

ACIT .v. Bharti Teletech Ltd. (2014) 150 ITD 185/ 163 TTJ 36(UO) (Delhi)(Trib.)

S. 32 : Depreciation-Reach stacker-Heavy goods vehicle- Depreciation allowable at 40%.[Rule 5
of income-tax Rules 1962.]

Tribunal held that , ‘reach stacker’ is a heavy goods vehicle which falls within the expression ‘motor
lorries” and therefore was eligible for depreciation (a) of 40%(AY. 2005-06)

FIS Logistics (P) Ltd .v. ACIT(2013) 26 ITR 605/39 taxmann.com 172/ (2014) 61 SOT 24
(URO) (Kol.)(Trib.)

S. 32 : Depreciation —Goodwill comprise of Patents, Trade marks, Copy rights, Privileges and
Interest of vendor is eligible depreciation.

Assessee company was engaged in business of online and other electronic media and other businesses.
it acquired running business online and other electronic media including lock, stock and barrel. It
allocated as goodwill, which comprised of patents, trademarks or copyrights, privileges and interest
of vendor company in any inventions, and employees. Tribunal held that the assessee was entitled to
depreciation on goodwill. (AY. 2005-06)

Cyber India Online Ltd. v. ACIT (2014) 64 SOT 1 (URO) / 42 taxmann.com 108 (Delhi)(Trib.)

S. 32 : Depreciation — Statutory licenses- Intangible asset- Co-operative bank-Eligible
depreciation.

Where assessee, a co-operative bank, by acquiring four banks has acquired existing running banking
businesses complete with required statutory licenses, operational bank branches, customers base as
also employees, besides other assets, then consideration paid on account of excess of liabilities over
realizable values of assets taken over is liable to be considered as an intangible asset, being 'business
or commercial rights of similar nature' contemplated under section 32(1)(ii). (AY. 2007-08 and 2008-
09)

Cosmos Co-op. Bank Ltd. .v. Dy. CIT (2014) 64 SOT 90/ 45 taxmann.com 13 (Pune)(Trib.)

S. 32 : Depreciation- Light motor vehicle-Honda car eligible depreciation at 50%.

Assessee claimed depreciation at 50% in respect of Honda Motor car. AO allowed the depreciation at
15%. On appeal the Tribunal held that the Motor car being light motor vehicle eligible depreciation
at 50%. (ITA No. 598/PN/2013, dt. 31.12.2014 ‘A’). (AY. 2009-10)

Gera Developments Pvt. Ltd. .v. JCIT (Pune)(Trib.); www.itatonline.org

S. 32 : Depreciation — Owner of assets-Cost was met by other agencies- Not eligible
depreciation.

Assessee-company claimed depreciation on certain assets disclosed in balance-sheet - Entire cost of
assets had not been met by assessee, but by other agencies. Assessee was also not exercising absolute
dominion or right over assets. Assessee could not be treated as owner of such assets either wholly or
partly, therefore, it was not eligible to depreciation. (AYs. 2007-08 and 2008-09)

Hyderabad Pharma Infrastructure & Technologies Ltd. .v. Addl. DIT (2014) 64 SOT 179 / 45
taxmann.com 339 (Hyd.)(Trib.)

S. 32 : Depreciation —Additional depreciation-Cary forward-Can be claimed in subsequent year.
There is no restriction on assessee to carry for