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O R D E R 
 

BY BENCH : 
 

 

These Stay Applications arose out of the appeals filed by the 

assessee before ITAT in ITA No.5222 & 5221/Mum/2014, in the matter 

of order passed u/s.143(3) r.w.s. 147 of the I.T. Act for the assessment 

year 2008-09. 

 

2. In these stay applications, the assessee has basically argued 

legality of the assessment framed u/s.143(3) r.w.s.147 in view of the 

fact that there was no service of notice u/s.143(2). It was contended by 

learned AR that in respect to notice u/s.148 dated 30-8-2011, the 

assessee has filed return of income on 10-10-2011. The statutory time 

limit to serve notice u/s.143(2) was till 30-9-2012, ie. six months from 

end of the financial year in which return was furnished. As per learned http://www.itatonline.org
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AR no notice u/s.143(2) has ever been issued and served on the 

assessee before completion of assessment. Due to non-compliance of 

statutory notice u/s.143(2), the assessee has filed objection against the 

jurisdiction, vide letter dated 10-10-2012 submitted at the office of AO 

on 2-11-2012 in accordance with the provisions of Section 292BB of 

the Act. As per learned AR the objection raised by the assessee has 

not been disposed by the AO and he proceeded with the assessment. 

The basic thrust of learned AR to substantiate the prima facie case in 

assessee’s favour for grant of stay was non-service of notice 

u/s.143(2), which goes to the root of validity of the assessment so 

framed. 

 

3. As the issue of notice u/s.143(2) goes to the root of validity of the 

assessment so framed, the bench considered it appropriate to hear this 

issue and decide the appeals on merits. Accordingly, learned DR was 

directed to produce the assessment records. The case was adjourned 

to 9-9-2014 for allowing DR to produce the necessary assessment 

records. Assessment records were produced by learned DR on 9-9-

2014 which were examined by the Bench and matter is now decided on 

legality of the assessment so framed u/s.143(3) r.w.s.147 without 

service of notice u/s.143(2) of the I.T.Act. 

 

4. The assessee in its appeals, has taken the following grounds :- 

“1. On the facts and circumstances of the case and leg Ld. 
Commissioner of Income Tax (Appeals) erred in confirming the 
reopening the assessment in absence of reason to believe and 
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material on records and such reopening of the assessment is bad 
law and erroneous in facts and it is liable to be quashed.  
 
2. On the facts and circumstances of the case and leqal 
propositions; Hon'ble Commissioner of Income Tax (Appeals) erred 
in confirming the assessment/reassessment order in spite of the fact 
that notice under section 143(2) of "Income Tax Act, 1961 was not 
served to the assessee. Hence, the assessment .is bad in law and 
liable to be annulled.  
 
3. On the given facts: circumstances and judicial pronouncements 
Ld. Assessing Officer erred in making addition of loan/advances 
between M/s Nishotech Systems Pvt Ltd and M/s Sanitech 
Engineering Pvt Ltd. by treating the same as deemed dividend u/s 
2(22)( e), ignoring the fact that such addition is bad in law and 
erroneous in facts and liable to be deleted.” 

 

5. Learned AR vehemently argued that neither there was service of 

notice u/s.143(2) by postal authorities nor there was proper service by 

affixtures. 

 

6. On the other hand, the contention of  learned DR was that since 

notice sent u/s.143(2) by postal authorities were returned unserved, 

therefore, the Inspector served the notice through affixtures. Our 

attention was also invited to the Inspector’s report placed in the paper 

book wherein vide letter dated 27-7-2012, the Inspector has reported to 

DCIT-10(3) that he has visited assessee’s premises on 27-7-2012 to 

service the notice u/s.143(2) for the A.Y. 2008-09 in the case of Sanjay 

Badani. As per the Inspector, on reaching the said premises, it was 

found that the said premises was locked. Therefore, the said notice 

was served on assessee by affixture on 27-7-2012. 

 

7. It was argued by the learned AR that in spite of asking under 

Right to Information, the department has not served proof of dispatch 

of notice nor the mode of service through affixtures nor the report of 
http://www.itatonline.org
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Inspector for such service through affixation. Accordingly, copy of the 

Inspector’s report was provided to the learned AR indicating service of 

notice through affixation on 27-7-2012. It was vehemently argued by 

learned AR that as per the Inspector’s report dated 27-7-2012, there 

was no valid service by affixtures insofar as neither there is mention of 

any name and address of the witnesses who have identified the house 

of the assessee and in whose presence the notice was affixed. He 

contended that in case of service of notice by affixtures, the serving 

officer should state in his report the name and address of the person by 

whom house or premises were identified and in whose premises copy 

of summon was affixed and these facts should also be verified by an 

affidavit of serving officer, otherwise such service should not be 

accepted to be legally valid service of notice u/s.143(2). For this 

purpose, reliance was placed on the decision of Hon’ble Supreme 

Court in the case of CIT Vs. Ramendra Nath Ghosh, 82 ITR 888. 

 

8. In view of the above factual position, we have to decide whether 

there was service of notice u/s.143(2) much less a proper service as 

per Rule 17 of Order V of CPC, which requires that before service of 

notice by  affixture, notice server/service officer must make diligent 

search for person to be served and, he, therefore must take pain to find 

him and also to make mention of his efforts in report. The serving 

officer should also state in his report the circumstances under which he 

did so and the name and address of the person by whom house or http://www.itatonline.org
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premises were identified and in whose premises copy of summon was 

affixed, otherwise such service could not be accepted to be a legally 

valid service of notice u/s.143(2).  

 

9. We have considered rival contentions, carefully gone through the 

orders of the authorities below. The Scheme of the Act broadly 

permits the assessment in three formats; (i) acceptance of the 

returned income;(ii) acceptance of r e t u r n e d  i n c o m e  s u b j e c t  

t o  p e r m i s s i b l e  adjustments u/s.143(l) of the Act by issuance 

of intimation; and (iii) scrutiny assessment under section 

143(3) of the Act. This Scheme was originally introduced by Direct 

Tax Laws (Amendment) Act,1989 with effect from 1.4.1989. The 

issuance of notice under section 143(2) of the Act is in the 

course of assessment in the third mode, namely, scrutiny 

assessment. Section 143(2) of the Act requires that where return has 

been fi led by an assessee, if the Assessing Officer 

considers i t necessary or expedient to ensure that the assessee 

has not understated the income, or has not computed 

excessive loss, or has not under -paid tax in any manner, he 

shall serve on the assessee a not ice  requir ing  h im ei ther  to  

a t tend h is  office, or to produce, or cause to be produced there, 

any evidence on which the assessee may rely in support of the 

return. Therefore, the l a n g u a g e  o f  t h e  ma i n  p r o v i s i o n  

r e q u i r es  Assessing Off icer to pr ima facie arr ive at http://www.itatonline.org
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satisfaction of existence of any one of the three conditions. 

Proviso under the said sub-section requires that no notice s h a l l  

b e  s e r ve d  o n  t h e  assessee after the expiry of six months from 

the end of the relevant financial year in which the return is 

furnished. On a plain reading of the language in which the 

proviso is couched it is apparent tha t  the  l imi tat ion 

prescr ibed there in  is  mandatory, the format of provision 

being in negative terms. The position in law is well settled 

that if the requirements of a statute which prescribes the 

manner in which something i s  t o  be  d on e  a re  e xp r esse d  i n  

n eg a t i ve  language, that is to say, if the statute enacts that it 

shall be done in such a manner and in no other manner, such 

requirements are, in all cases absolute and neglect to attend to such 

r e q u i r e m e n t  w i l l  i n v a l i d a t e  t h e  w h o l e  proceeding. 

 

10. T h e  H o n ’ b l e  Ap e x  C o u r t  i n  t h e  c a s e  o f  As s is t a n t  

Commissioner of Income-tax vs. Hotel Blue Moon reported in 

[2010] 321 ITR 362 has considered the very issue. The Apex Court 

held that the Assessing Officer has to necessarily follow the provisions 

of section 142 and sub-sections (2) and (3) of section 143. It did not 

accept the submission of the Revenue that the requirement of the 

notice under section 143(2) can be d ispensed  wi th  and  the 

same is  mere  procedura l  irregularity. In the words of the Apex 

Court, it is held as under: http://www.itatonline.org



 

SA Nos.216 & 215/2014 

& ITA Nos.5221 & 5222/14 

 

8 

" 16 .  The  ca se  o f  t h e  re venu e  i s  t h a t  t he  expression 
'so far as may be apply' indicates t h a t  i t  i s  n o t  
e x p e c t e d  t o  f o l l o w  t h e  provisions of section 142, sub-
sections(2) and (3) of section 143 strictly for the purpose of 
block assessments. We do not agree with the 
submissions of  the learned counsel  for the revenue, 
s ince we do not  see any reason to r e s t r i c t  t h e  
s c o p e  a n d  m e a n i n g  o f  t h e  expression ' so far as may 
be apply' . In our v i e w ,  w h e r e  t h e  A s s e s s i n g  
O f f i c e r  i n  repudiation of the return filed under section 
158BC(a) proceeds to make an enquiry, he has necessarily to 
follow the provisions of section 142, sub-sections (2) and (3) of 
section 143." 

 

11. During the course of hearing, the Bench specifically asked the 

learned AR with regard to the requirements of Section 292BB 

introduced w.e.f. 1-4-2008 with retrospective effect. In reply, learned 

AR contended that as per proviso to Section 292 BB, where the 

assessee has raised objection regarding issue of notice before the 

completion of such assessment or reassessment, the provisions 

contained u/s.292BB will not be applied. We found that provisions of 

Section 292BB was introduced w.e.f. 1-4-2008 relevant to A.Y. 2008-

09 under consideration, according to which, where an assessee has 

appeared in any proceeding or co-operated in any inquiry relating to an 

assessment or reassessment, it shall be deemed that any notice under 

any provision of this Act, which is required to be served upon him, has 

been duly served upon him in time in accordance with the provisions of 

this Act and such assessee shall be precluded from taking any 

objection in any proceeding or inquiry under this Act that the notice was 

(a) not served upon him; or (b) not served upon him in time; or (c) 

served upon him in an improper manner. We found that in the instant 
http://www.itatonline.org
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case, assessee has filed his objection before the AO and such 

objection has also been noted by the AO in his assessment order to 

the effect that assessee has objected non service of notice u/s.143(2) 

during the course of assessment proceedings itself. Thus, participation 

of assessee in the assessment proceedings will not disentitle the 

assessee his right to object to the service of notice u/s.143(2) of the 

I.T. Act, 1961. 

 

12. After going through the assessment records, we found that notice 

issued u/s.143(2) dated 17-7-2012 returned unserved by postal 

authorities. Thereafter notice was affixed by the Inspector on 28-7-

2012. For such service by fixture the Inspector has given his report 

vide letter dated 27-7-2012 which reads as under :- 

“In connection with the subject matter it is brought to your  kind 
notice that the undersigned visited the assessee’s premises at 
23/24, Vora CHS ltd., Plot No.52, U.B.Lane, Ghatkopar(E), 
Mumbai-400 077 on 27.07.2012 to serve the notice u/s.143(2) for 
A.Y.2008-09 in the case of Shri Sanjay Badani bearing PAN 
AABPB 9926B. However, on reaching the said premises it was 
found that the said premises was locked. Therefore, the said notice 
was served on the assessee by affixture by me on 27.07.2012.” 

 

Here we have to examine as to whether service of notice by affixture 

was proper in terms of  provisions of Order V, Rule 17 to 20 of CPC. As 

per provisions of Section 282 of the I.T. Act, 1961, notice under the Act 

is to be served either by post or as if it is summoned under the Code of 

Civil Procedure. Notice dated 17-7-2012 has been claimed to have 

been served through affixture on 27-7-2012 as provided in Code of 

Civil Procedure. Here provisions of Order V Rules 17 to 20 of CPC are 
http://www.itatonline.org
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relevant. After taking notice of above statutory provisions. their 

Lordships of Supreme Court in the case of CIT v. Ramendra Nath 

Ghosh [1971] 82 ITR 888, held (pages 890 & 891) as under : - 

“ Admittedly, the assessees have not been personally served 
in these cases. Therefore, we have to see whether the alleged 
service by affixation was in accordance with law. It is necessary to 
mention that, according to the assessees, they had no place of 
business at all. They claim that they have closed their business 
long before the notices were issued. Hence, according to them, Mr. 
Neogi must have gone to a wrong place. This contention of the 
assessees has been accepted by the Appellate Bench of the High 
Court. Bearing these facts in mind, let us now proceed to consider 
the relevant provisions of law. Section 63(1) of the Act reads: 

“A notice or requisition under this Act may be served on the 
person therein named either by post or, as if it were a summons 
issued by a court, under the Code of Civil Procedure, 1908 (V of 
1908).” 

9. Rule 17 of Order V of the Civil Procedure Code reads: 

“Where the defendant or his agent or such other person as 
aforesaid refuses to sign the acknowledgment, or where the serving 
officer, after using all due and reasonable diligence, cannot find the 
defendant, and there is no agent empowered to accept service of 
the summons on his behalf, nor any other person on whom service 
can be made, the serving officer shall affix a copy of the summons 
on the outer door or some other conspicuous part of the house in 
which the defendant ordinarily resides or carries on business or 
personally works for gain, and shall then return the original to the 
court from which it was issued, with a report endorsed thereon or 
annexed thereto stating that he has so affixed the copy, the 
circumstances under which he did so, and the name and address of 
the person (if any) by whom the house was identified and in whose 
presence the copy was affixed.”   (emphasis applied) 

 As seen earlier the contention of the assessees was that at 
the relevant time they had no place of business. The report of the 
serving officer does not mention the names and addresses of the 
person who identified the place of business of the assessees. That 
officer does not mention in his report nor in the affidavit filed by him 
that he personally knew the place of business of the assessees. 
Hence, the service of notice must be held to be not in accordance 
with the law. The possibility of his having gone to a wrong place 
cannot be ruled out. The High Court after going into the facts of the 
case very elaborately, after examining several witnesses, has come 
to the conclusion that the service made was not a proper service. 
Hence, it is not possible to hold that the assessees had been given 
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a proper opportunity to put forward their case as required by 
Section 33B.” 

 

13. As per sub-section (1) of section 282, the notice is to be served 

on the person named therein either by post or as if it was a summons 

issued by Court under the Code of Civil Procedure, 1908 (V of 1908). 

The relevant provision for effecting of service by different modes are 

contained in rules 17, 19 and 20 of Order V of CPC. Rules 17, 19 and 

20 of Order Vof CPC lay down the procedure for service of 

summons/notice and, therefore, the procedure laid down therein 

cannot be surpassed because the intention of the legislature behind 

these provisions is that strict compliance of the procedure laid down 

therein has to be made. The expression after using all due and 

reasonable diligence' appearing in rule 17 has been considered in 

many cases and it has been held that unless a real and substantial 

effort has been made to find the defendant after proper enquiries, the 

Serving Officer cannot be deemed to have exercised 'due and 

reasonable diligence'. Before taking advantage of rule 17, he must 

make diligent search for the person to be served. He therefore, must 

take pain to find him and also to make mention of his efforts in the 

report. Another requirement of rule 17 is that the Serving Officer should 

state that he has affixed the copy of summons as per this rule. The 

circumstances under which he did so and the name and address of the 

person by whom the house or premises were identified and in whose 

http://www.itatonline.org
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premises the copy of the summon was affixed. These facts should also 

be verified by an affidavit of the Serving Officer.  

 

14. The reason for taking all these precautions is that service by 

affixture is substituted service and since it is not direct or personal 

service upon the defendant, to bind him by such mode of service the 

mere formality of affixture is not sufficient. Since the service has to be 

done after making the necessary efforts, in order to establish the 

genuineness of such service, the Serving Officer is required to state his 

full action in the report and reliance can be placed on such report only 

when it sets out all the circumstances which are also duly verified by 

the witnesses in whose presence the affixture was done and thus the 

affidavit of the Serving Officer deposing such procedure adopted by 

him would also be essential. In the instant case, the whole thing had 

been done in one stroke. It was not known as to why and under which 

circumstances another entry for service of notice by affixture was made 

on 27-7-2012 when sufficient time was available through normal 

service till 30-9-2012. Nor there is any entry in the note-sheet by the 

AO directing the Inspector for service by affixture and had only 

recorded the fact that the notice was served by the affixture. It appears 

that the report of the Inspector was obtained without issuing any prior 

direction for such process or mode. However, the fact remained that 

Serving Officer had not set out reason for passing subsequent entry 

nor for adopting the mode for service by affixture and without stating http://www.itatonline.org
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the reasons for doing so, the adoption of the mode of substituted 

service could not be legally justified. Notice was served by affixture. 

The reasons for service through affixture has not been noted by the AO 

in the notesheet nor he has issued any direction for issuing notice 

through affixtures. The next entry of note sheet dated 28-7-2012 just 

indicates that letter was filed by the Inspector regarding service of 

notice by affixtures, dated 17-7-2012. Thus, on 17-7-2012, the first 

entry was made and without recording any apprehension about the 

delay by such mode second entry for affixation was made on 28-7-

2012 without showing justification for the same. Thus, it is clear that 

report of the Inspector was obtained without issuing any prior direction 

for such process or mode. Thus, the adoption of mode of substituted 

service was not legally justified. It is also clear from the Inspector’s 

report that there is no mention of name and address of the person who 

had identified the house of the assessee and in whose presence the 

notice u/s.143(2) was affixed. There is no evidence or indication in the 

report of Inspector that he had personal knowledge of the place of the 

business of the assessee and was, thus, in a position to identify the 

same. Therefore, neither the procedure laid down under order V. rule 

17 had been followed nor that laid down under order V rules 19 and 20 

had been adhered to. Neither before taking recourse to service by 

affixture, the Assessing Officer or the concerned officer had recorded 

the findings to justify the service by this mode nor afterwards called for 

the affidavit or certificate of service by affixture from the Serving 
http://www.itatonline.org
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Officer. He had not certified that the service had been effected by 

adopting this course.  

 

15. In view of the above, it is clear that there was no valid service of 

notice u/s.143(2) by way of affixation. Since in the instant case, the 

department has not been able to demonstrate that notice u/s.143(2) 

was served within the statutory time limit, the assessment made on the 

basis of such invalid notice could not be treated to be valid assessment 

and, hence, such assessment order deserves to be treated as null and 

void and liable to be quashed and annulled. Accordingly, we allow 

assessee’s appeal on legal issue regarding non-service of notice 

u/s.143(2). As we have already allowed assessee’s appeal on legal 

issue, we are not going to discuss the merits of the addition made on 

account of deemed dividend u/s.2(22)(e) of the Act.  

 

16. As the facts and circumstances in the case of another assessee-

Shri Nilesh Badani (ITA No.5222/Mum/2014) are pari materia, 

therefore, our observation made in the case of Shri Sanjay Badani (ITA 

No.5221/Mum/2014) will be applied mutatis mutandis to the appeal 

filed by Shri Nilesh Badani. 

 

17. Since we have allowed the above appeals, the stay applications 

filed by the assessees have become infructuous.  

 

18. In the result, ITA No.5221/Mum/2014 and ITA 

No.5222/Mum/2014 are allowed in terms indicated hereinabove, 

whereas the stay applications No.216/Mum/2014 & 215/Mum/2014 are 

hereby dismissed. 
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Order pronounced in the open court on this   9
th

 Sept.2014.   

 9
th

 Sept,2014  

    
  Sd/-        Sd/- 

( )     

(H.L.KARWA) 

               ( ) 

              (R.C.SHARMA)                 

 / PRESIDENT  / ACCOUNTANT MEMBER 

 Mumbai;   Dated     09/09/2014 
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