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ORDER

Per P.M.Jagtap, Accountant Member :

These four appeals filed by the assessee are directed
against a common order of the learned Commissioner of Income-
tax(Appeals) V, Hyderabad dated 31.1.2014, whereby he disposed
off the appeals filed by the assessee against a common order of
the Asst. Commissioner of Income-tax (International Taxation)-I,
Hyderabad (Assessing Officer), dated 28.1.2013 passed under
S.201(1)/S.201(1A) of the Act, treating the assessee as in default
for non-deduction of tax at source for the assessment years 2007-
08 to 2010-11.
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2. The assessee in the present case is a company, which
was a subsidiary of ATI Technologies, Canada during the years
under consideration. It is basically set up as a R&D and Design
Centre for providing captive services to its parent company in
Canada. The services rendered by it mainly include development of
software and hardware solutions in support of handheld and digital
TV products, graphics and CPU and testing and validation of
developed software and hardware and assistance in designs,
development and support for the software and hardware solutions.
During the years under consideration, the assessee had made the
following payments to its parent company, ATI Technologies,

Canada on account of software expenses and engineering

expenses-
Software Expenses Engineering Expenses

Financial Amount Amount Amount Amount

Year (USD) (INR) (Usb (INR)
2006-07 13,46,924 | 6,07,40,520 3,51,910 | 1,58,81,871
2007-08 2,01,464 85,70,772 9,66,547 | 3,86,04,499
2008-09 22,70,804 | 10,76,77,131
2009-10 - 8,79,220 | 4,33,89,940

TOTAL 15,48,387 | 6,93,11,291 | 44,68,481 | 20,55,53,441

Since no tax at source was deducted by the assessee from the
above remittances made to its parent company abroad, as required
by the provisions of S.195 of the Income Tax Act, 1961, the
assessee was called upon by the Assessing Officer to explain why it
should not be treated as an assessee in default for its failure to do

SO.

3. In reply, it was submitted by the assessee that the
amount on account of engineering expenses was paid by it to ATI

Technologies, Canada for the engineering services, which were
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actually received from M/s. Soctronics India Private Limited,
Hyderabad. It was contended that payment for the said services
availed by the assessee was initially made by ATI Technologies,
Canada to Soctronics India Private Limited and the same was
subsequently reimbursed by the assessee company to ATI
Technologies, Canada. It was contended that the payment made
by the assessee company to ATI Technologies, Canada towards
engineering services thus was nothing but reimbursement of
expenses incurred by ATI Technologies, Canada on behalf of the
assessee company and there being no element of profit involved in
the said payment, there was no requirement of deduction of tax at

source.

4, The above contention of the assessee was not found
acceptable by the Assessing Officer in the absence of any
agreement between the assessee and the ATI Technologies, Canada
or between the assessee and Soctronics India Private Limited
produced for his verification. The only evidence produced by the
assessee in the form of invoices raised by its parent company ATI
Technologies, Canada was not found to be sufficient by the
Assessing Officer to support the claim of the assessee. He also
recorded the statement of the Chartered Accountant who had
issued certificates in Form Nos.15CA/15CB for ‘No TDS’ from the
remittances of reimbursement by the assessee to ATI Technologies,
Canada and inferred from the said statement that the certificates
were issued by the said Chartered Accountant on the basis of oral
explanation given by the officers of the assessee company without
any specific analysis or verification. He also recorded the
statements of the directors of Soctronics Technologies P. Ltd. and
inferred from the said statements that the said company was

actually working for the ATI Technologies, Canada as an
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independent service provider. He also inferred that all the technical
deliverables/outputs/services provided by Soctronics India Private
Limited were ‘made available’ in the repository of the recipient, ATI
Technologies, Canada to enable them to use the same on their own.
He therefore, held that the claim of the assessee of having remitted
the amount on account of engineering expenses to ATI
Technologies, Canada as reimbursement of expenses actually
incurred by the assessee company on its behalf was untenable. He
also noted that the so-called reimbursement had actually happened
at a much later point in time than the corresponding dates of the
invoices of rendering of services by Soctronics India Private
Limited. He further noted that the assessee did not have separate
account head for reimbursement to its parent company and all
these reimbursement expenses were claimed under various heads
of expenses like ‘consultancy and contractual charges’ or
‘deliverable/consultancy service’, ‘software licence/IT services
coupons’, ‘administrative expenses’ etc. across the various years.
The Assessing Officer also found from the information provided by
the Directors of Soctronics India Private Limited that the payments
received by the said concern from ATI Technologies, Canada were

recorded as export sales during the years under consideration.

5. As regards the payments made to ATI Technologies,
Canada on account of software expense, it was explained on behalf
of the assessee company before the Assessing Officer that ATI
Technologies, Canada during the years under consideration had
purchased certain software applications from foreign vendors in its
name and the said software applications were installed on the
servers outside India for use of the group entities including the
assessee company. It was submitted that the cost incurred for

purchasing the said software was cross-charged by ATI
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Technologies, Canada to the group entities including the assessee
company for usage of such software applications. It was contended
that the software expense actually incurred by the ATI
Technologies, Canada thus, were allocated to group entities
including the assessee company at cost and since there was no
profit element embedded in it, it was a case of reimbursement of
actual expense incurred which did not attract TDS provisions. As
an alternative contention, it was also submitted by the assessee
company that it was granted merely the user right by ATI
Technologies, Canada in the copy-righted software application and
since there was no right to use the copy right, the amount paid
towards software expenses was not in the nature of royalty as per
Article 12(3) of India Canada DTAA, which is liable to tax in India in
the hands of the ATI Technologies, Canada. It was contended that
there was thus no obligation to deduct tax at source from the said

payment even on this ground.

6. The explanation of the assessee on the issue of
payment of software expenses was not found acceptable by the
Assessing Officer.  According to him, there was no evidence
provided by the assessee as to what were the licences that were
provided to it by the parent company, how are those licences used
by the assessee company and what were the matrix that were
used to measure the cost that has to be shared by the assessee
company. In the absence of all these details as well as supporting
documentary evidence, the Assessing Officer doubted the very
genuineness of the software expenses claimed to be paid by the
assessee to the ATI Technologies, Canada. Accordingly, after
anlalysing all the facts of the case, various evidences, enquiries and
investigations conducted by him, the Assessing Officer finally

recorded his adverse findings in relation to the assessee’s claim of
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having remitted the amount in question to ATI Technologies,
Canada towards reimbursement of engineering expenses and

software expenses as under-

“"(a) There are no agreements or any other documentary
evidences like statements of work issued by the assessee to
M/s. Soctronics, to show as to how the services of M/s.
Soctronics were received, utilized wholly and solely by the
assessee, priced delivered to the claimed recipient i.e., the
assessee M/s. AMD R&D India (P)Ltd.

(b) There was no proof provided by the assessee to
establish that the services were rendered by M/s. Soctronics
to the Indian entity, the assessee M/s. AMD R&D India (P)Ltd.
only. It is not possible also, since the service provider M/s.
Soctroncis itself has claimed the services as “export’ to M/s.
ATI Technologies Inc. Canada. Therefore, the claim of the
assessee is baseless, factually incorrect and untenable for the

purposes of IT Act, 1961.

(c) As seen from the Ledger Copies produced during the
course of proceedings u/s. 201(1) of the Act it is noticed that
the entire “reimbursement” was made during the financial
years 2009-10 & 2010-11 though the expenditure was
incurred during the financial years 2006-07 to 20011-12.

(d) Further, it is also noticed that assessee does not have
any agreement with M/s. Scotronics for the work done during
the financial years 2006-07 to 2008-09. It is also noticed
form the Ledger extracts of M/s. SoCtronics provided during
the course of proceedings u/s. 131 of the I.T. Act, 1961, it
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has booked the income towards "Software sales to abroad”
during financial years 2006-07 to 2008-09. However, during
the financial years 2009-10 to 2011-12 payments received
from the assessee i.e., M/s. AMD India R&D Ltd., have been

booked towards “"domestic sales of software”.

(e) As seen from the statements of the Director, Finance
Controller of the service provider, M/s. SoCtronics, it is
absolutely clear that the assessee has never received any
services from M/s. Soctronics in the financial year 2006-09,
instead it was assessee’s parent i.e., M/s. ATI Technologies,

which has received the services.

(f)  As can be seen from the statements of the CAS also, it
is abundantly clear that they have not been provided with all
the relevant information and accordingly they allowed the
remittance to happen without deducting any taxes under
section 195 of the IT Act, 1961.

(g9) Therefore, the actual nature of transactions can be
understood as an unsubstantiated and unacceptable cross
charge of expenses incurred by the parent of the assessee
M/s. ATI Technologies Inc, Canada on to its subsidiary in
India, the assessee, M/.s AMD R&D Center, India (P)Ltd. for
the subcontracting expenses of the software services received
from M/s. SoCtronics incurred by M/s. ATI Technologies Inc.
Canada. The provision of services by M/s. Soctronics and the
so-called reimbursements by the assessee are totally
unrelated since the real beneficiary of the services by M/s.

Soctronics is M/s. ATI Canada only.
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(h) Thus these expenses by M/s. AMD R&D (P) Ltd., are the
expenses not for the purpose of business, as laid out in the
scope of section 37 of the IT Act, 1961 and accordingly the
payments in the guise of reimbursement are not to make
good any business expenses of the assessee, that are
originally paid by its parent, instead they are fresh
income/cash to M/s ATI Technologies, Canada which ought to
have been subjected to tax under section 195 of the IT Act,
1961.”

7. On the basis of the above findings, the Assessing Officer
came to the conclusion that the remittances made by the assessee
to ATI Technologies, Canada in the guise of reimbursement of
engineering and software expense actually represented fresh
cash/income paid to the said non-resident company and the same,
therefore, the amount so remitted was chargeable to tax in the
hands of the ATI Technologies, Canada in India under the head
‘income from other sources’ as per Income Tax Act, 1961 . For this
conclusion, he also relied on Article 21(3) of India Canada DTAA,
which provides that the income arising to the non-residents in India

from other sources shall be taxable in India.

8. The Assessing Officer accordingly held that the
remittance made by the assessee to ATI Technologies, Canada
constituting income from other sources was chargeable to tax in the
hands of the said foreign company at the rate of 40% with
surcharge and education cess as applicable and the assessee was
liable to be treated as in default to the extent of such tax liability
under S.201(1) of the Act, having failed to deduct tax at source as
per the provisions of S.195 of the Act. He accordingly quantified

the amount payable by the assessee under S.201(1) as under-
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Software Expenses Engineering Expenses Proposed Total
Financial Tax Payable by
Year M/s. AMD R&D
(P) Limited,
Hyderabad
Amount Amount Amount Amount Tax Amount
(USD) (INR) (USD) (INR) U/s. 201(1) of
IT Act, 1961
(INR)
2006-07 13,46,924 | 6,07,40,520 3,51,910 1,58,81,871 3,23,57,638
2007-08 2,01,464 85,70,772 9,66,547 3,86,04,499 1,99,22,117
2008-09 22,70,804 10,76,77,131 4,54,72,052
2009-10 - 8,79,220 4,33,89,940 1,83,23,572
TOTAL 15,448,387 | 6,93,11,291 44,68,481 20,55,53,441 11,60,75,379
9. Before treating the assessee company as an assessee in

default under S.201(1) for its failure to deduct tax at source from
the payments made to the parent company ATI Technologies,
Canada as above, one final opportunity was given by the Assessing
Officer

Availing the said opportunity, it was pointed out by the assessee

to the assessee to offer its explanation in the matter.

that the reimbursement of software and engineering expenses was
recorded in its books of account at cost on accrual basis, as per the
debit invoices received from the ATI Technologies, Canada, and the
from ATI

It was

same was subsequently recovered with mark up
Technologies, Canada by raising the service invoices.
contended that the ATI Technologies, Canada thus, did not derive
any benefit from these transactions as alleged by the Assessing
Officer, and it was not a case of diversion or transfer of profit by
the assessee company to ATI Technologies, Canada. The assessee
company also sought an opportunity to cross examine the officers
of Soctronics Technologies P. Ltd. as well as Chartered
Accountant, whose statements recorded by the Assessing Officer
were relied upon to draw an adverse inference against it.
Accordingly, such opportunity was provided by the Assessing Officer

to the assessee and the sworn statement of the withesses were
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recorded during the cross examination. Although the assessee
company made an attempt to support its case of having remitted
the amounts on account of engineering expenses to ATI
Technologies, Canada only towards reimbursement of the amounts
paid by the said company to Soctronics Technologies P. Ltd. for the
services actually availed by the assessee company on the basis of
the cross-examination of the concerned witnesses, the Assessing
Officer did not find the same to be acceptable. According to him,
the statements recorded during the course of cross-examination
failed to bring out any contradiction in the statements recorded
earlier and there was nothing brought out in the said cross
examination to show that the real beneficiary of the services
rendered by Soctronics Technologies P. Ltd. was actually the
assessee company and not the ATI Technologies, Canada. He held
that the services rendered by Soctronics Technologies P. Ltd. as
main contractor were for the benefit of ATI Technologies, Canada
alone and even the access credential, such as log-in-id and pass-
word to the repository in which the deliverables were provided by
Soctronics Technologies P. Ltd. were provided only to ATI

Technologies, Canada.

10. Before the Assessing Officer, an order of Commissioner
of Service Tax, Hyderabad was also filed by the assessee, wherein
it was held that technical services were availed by the assessee
company from ATI Technologies, Canada through Soctronics
Technologies P. Ltd. The said order passed by the Commissioner of
Service Tax was relied upon by the assessee in support of its stand
that the services rendered by Soctronics Technologies P. Ltd. were
availed by it through ATI Technologies, Canada, and the amount in
question was remitted to ATI Technologies, Canada towards

reimbursement of the payment made by the said company to
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Soctronics Technologies P. Ltd. on behalf of the assessee company.
The Assessing Officer, however, noted that the order of the
Commissioner of Service Tax was passed on 23.7.2012, whereas
all the investigations made by him thereafter had clearly revealed
that the real beneficiary of the services rendered by Soctronics
Technologies P. Ltd. was ATI Technologies, Canada and not the
assessee company. The Assessing Officer also held that the order
of the Commissioner of Service Tax, in any case, did not provide
any evidence to reach the conclusion that the services provided by
Soctronics Technologies P. Ltd. were for the benefit of the assessee
company alone. According to him, if one were to go by the order of
the Commissioner of Service Tax, the payment/reimbursement
made by the assessee company to ATI Technologies, Canada clearly
represented ‘fee for technical services’ and the same were liable for
tax in India in the hands of the ATI Technologies, Canada as ‘fees
for included services’ as per India Canada DTAA. He also observed
that the order of the Commissioner of Service Tax passed on
23.7.2012 was deliberately produced by the assessee only on
31.12.2012, by which time strong evidence was collected which
proved beyond doubt that the services of Soctronics Technologies P.
Ltd. were for the benefit of ATI Technologies, Canada and
therefore, reimbursement claimed by the assessee was nothing but
in the nature of fresh income or cash in the hands of the ATI

Technologies, Canada.

11. Before the Assessing Officer, an alternative contention
was raised by the assessee without prejudice to its earlier
submissions that the amount in question paid to ATI Technologies,
Canada may be treated as dividend. This alternative contention of
the assessee was also not found acceptable by the Assessing Officer

in the absence of any approval given either by its Board of Directors
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or even by the Reserve Bank of India to distribute or pay any
dividend to the non-resident share-holders. He held hat this
alternative contention of the assessee thus was nothing but a ploy
by the assessee to seek relief under relevant Article of the DTAA
that imposed a lower tax liability on dividend income in the hands

of the foreign company.

12. The Assessing Officer thus did not accept any of the
contentions raised by the assessee company and rejecting the
same, he summarized his conclusions on all the relevant aspects of
the issue of the taxability of the amount in question remitted by

the assessee company to ATI Technologies, Canada as under-

“Conclusion:

(a) It is noteworthy that the place of rendering the
service is immaterial, for ease of communication,
collaboration, if the engineers of M/s. Scotroncis
perform their contractual obligation in the
premises of AMD India, under the supervision of
their manager, it does not mean that the entire
work is being done wholly and solely for the
benefit of M/s. AMD India(assessee) alone.

(b) It is also not the case that, AMD India has
provided any evidence that all the manpower
employed by M/s. Soctronics for executing the
contract with ATI Canada, was only for the
support services to AMD India. It has been
stated that both the officials of Soctroncis that
the engineers of Soctronics interact with global
teams and even visited the premises of ATI
Technologies, Canada.

(c) Thus, it is a clear case of collaboration and not
one of captive service consumption. Thus the
real beneficiary of the services provided by M/s.
Scotronics is M/s.ATI Canada only.

(d) It is also seen that, in this case, in violation to
the normal practice of the Software industry,
there are no Statements of Work that have been
issued by the assessee company. In fact, the
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Statements of Work, as laid out in the contract
between M/s. ATI Canada and Ms. Soctronics
have originated from M/s. ATI Canada only
(Exhibits 7 to 10)

(e) It is also note worthy that the assessee has not
provided any positive evidence to show that
every payment by M/s. ATI Canada to M/s.
Soctronics was preceded by any verification,
approval from the assessee’s management,
neither have the payments been routed through
the bank of the assessee. Since this kind of
practice does not obtain in an arms/length
business situation, it is impossible to accept the
claim of the assessee that the parent company
had made its payments to M/s. Soctroncis which
are to accepted by M/s. AMD R&D India, without
any negotiation/veri- fication when it is M/s.
AMD R&D India, which is as claimed, the actual
recipient of services form M/s. Soctronics. It is
also noteworthy that, it is not the case that the
assessee is not capable of entering into any of
its contracts on its own, as it has been evidenced
in a separate agreement with M/s. Scotroncis
itself, from the AY 2009 onwards. Moreover, it is
not the case that M/s.Scotronics is a service
provider to M/s. ATI Canada and many other
subsidiaries of M/s. ATI Canada, which can be a
basis for M/s. ATI Canada to enter into a
common agreement on the behalf of all of its
subsidiaries. In any case the parent company
itself will also be a service recipient in such
arrangements. It is only in such a scenario that
the parent usually enters into an agreement with
a vendor, for itself and on behalf of its multiple
subsidiaries to ensure better payment terms.

(f) Thus, the clams of the assessee are totally
against the practices of the information
technology/ semi-conductor/software industry,
where it is being claimed by the assessee that
although the parent has entered into a contract
and invoices have been raised on its name, the
whole and sole real beneficiary is the assessee.

(g) On the prudence and purpose of this
arrangement, it suffices to say that, in the
absence of the accounts of M/s. ATI Canada duly
audited by the Canadian Revenue authorities, it
is difficult to conclude whether there has been a
double debit of expense, one on account of the
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payments made by it to M/s. Soctroncis against
the invoices raised on it, and another on the
payment made to the assessee alognwith a mark
up on the so-called reimbursement. Moreover it
is noteworthy that the payments to M/s.
Scotroncis have also not been subjected to any
TDS u/s. 194C by virtue of this arrangement.

(h) As regards the reimbursement for
‘Software Expenses’, it has been mentioned in
the show cause dtd 19/10/2012 and also in this
order vide para 4 that there was no evidence
provided by the assessee as to what were the
licenses that were provided to the assessee by
the parent company, how were the licences were
used by the assessee company, what were the
metrics that were used to measure the cost that
has to be shared by the assessee company.

(i) The assessee in its reply to the show cause
notice has contended that the definition in the
India-Canada DTAA has not been amended and
accordingly the payments for licence fee are not
covered under the definition of Royalty in the
Article 12 of DTAA.

(j) Be that as it may, and without prejudice to the
aforementioned treatment that the payments
under the guise of reimbursement for licence
fee, without any positive evidence on the specific
product used, metrics of usage by the assessee
and the basis for reimbursement, it only
represents a fresh/cash income to M/s. ATI
Canada; it can be seen that payments for ‘licence
fee’ in general, are also chargeable to tax as
Royalties with retrospective effect from 1976,
vide the Explanation 4 to section 9(1)(vi) of the
IT Act, 1961. In this regard the following
analysis clearly shows that the licence fees are
indeed covered under the definition of Royalty as
per Article 12 of the DTAA:

“(i) "“The term ‘royalty” as used in this Article
means: (a) payments of any kind received as a
consideration for the use of, or the right to use,
any copyright of a literary, artistic, or scientific
work, including cinematograph films or work on
films, tape or other means of reproduction for
use in connection with radio or television
broadcasting, any patent, trade mark, design or
model, plan, secret formula or process, or for
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information concerning industrial, commercial or
scientific experience, including gains derived
form the alienation of any such right or property
which are contingent on the productivity, use, or
disposition thereof; and (b) payments of any
kind received as consideration for the use of, or
the right to use, any industrial, commercial or
scientific equipment other than payments
derived by an enterprise described in paragraph
1 of Article 8 (Shipping and Air Transport) from
activities described in paragraph 3(c) or 4 of
Article 8: (Emphasis supplied)

(ii) As can be seen from the aforementioned
definition, payment for use of copyright or a
scientific work is termed as Royalty that can be
taxed in the source country form which this
income arises. The use of a licence translates to
use of a copyright of the copyrighted software as
laid out below

e A licenced software can be used only if the
lincence is purchased.

e In technical terms, this translates to
having a “verification code/key” or “a file
with the encrypted key/validation code’
with the user of the licence.

e A part of the copyrighted software,
validations the licence available with the
user of the licence. The validation is
performed by a copy of the copyrighted
software in the computer owned by the
user OR in the server owned by the vendor.

e Finally, when the licence is found to be
valid, a copy of the copyrighted software is
loaded into the primary memory of the
computer of the user from the server of the
vendor or from the secondary memory
(hard drive) of the user or from a CD given
by the vendor

e The aforementioned steps are executed
each time the user uses the copyrighted
software.

(iii) Thus, in each time there is a use of the
Copy Righted software, as in steps laid out
above, there is a use of copyright in terms
of making a single copy (of the copyrighted
software) available for the user.
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(iv) It is important to note that DTAA does not
specify that user of copyright forming a
copy for one’s own use as NOT being
covered under Royalty.

(v) Alternatively, if the contentions is that there
is no commercial application/exploitation of
the copyright, the following needs to be
analysed

e The usage of a copyrighted software is
akin to the usage of a patented technology
as an input/enabler in the commercial
application of the user.

e The element of commercial exploitation
comes in because the user of the licenced
software harnesses the software for his
own business purposes by making a copy
of the copyrighted software each time he
uses it.

e Therefore, it is a clearly covered case using
a copyright as per DTAA and accordingly
needs to be taxed as 'Royalty’.

(k) However, as evidenced in the exhibits 2 & 3, the
debit notes are extremely simplistic and do not
provide any basis for the reimbursement of the
claimed licence fees. Therefore, the payments
under the guise of reimbursements for licence
fee, without any positive evidence on the
specific product used, metrics of usage by the
assessee and the basis for reimbursement, it
only represents a fresh/cash income to M/s. ATI
Canada. Thus these payments represent fresh
cash/income to M/s. ATI Canada chargeable to
tax as “"Income from other sources” as per IT
Act, 1961 and under the head “"Other sources’ as
per Article 21 (3) of the India-Canada DTAA.”

13. The Assessing Officer finally held that the entire amount
claimed to be remitted by the assessee to ATI Technologies,
Canada on account of reimbursement of software expense and
engineering expense represented fresh income/cash in the hands of
ATI Technologies, Canada, which was chargeable to tax in India as
‘income from other sources’ as per Income tax Act, 1961 as well as
Article 21(3) of the India Canada DTAA. He also held that the
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assessee thus was liable to deduct tax at source aggregating to
Rs.11,60,75,379 from the total amount remitted to the ATI
Technologies, Canada during all the four years under
consideration as per the provisions of S.195 of the Act, and having
failed to do so, it was liable to be treated as assessee in default
under S.201(1) of the Act, and interest was payable thereon
amounting to Rs.8,38,95,805 wunder S.201(1A) of the Act.
Accordingly, the assessee was treated as in default by the
Assessing Officer for a total amount of Rs.19,99,69,184 by the
impugned order dated 28.1.2013 passed under S.201(1)/201(1A)
of the Act.

14. Against the common order passed by the Assessing
Officer under S.201(1)/201(1A) for all the four years under
consideration, appeals were preferred by the assessee before the
learned CIT(A). During the course of appellate proceedings before
the learned CIT(A), further submissions were made on behalf of
the assessee company, relying on documentary evidence filed as
additional evidence for the first time before the learned CIT(A),
such as few e-mails, invoices raised by Soctronics Technologies P.
Ltd., duly approved by the employees of the assessee company by
putting its signature, invoices for purchase of software licences by
ATI Technologies, Canada, internal correspondence for cross
charges, etc. The same were forwarded by the learned CIT(A) to
the Assessing Officer alongwith the additional evidence filed by the
assessee in support for verification and comments. In the remand
report submitted vide letter dated 30.12.2013 to the learned
CIT(A), the Assessing Officer offered his comments, as extracted

from the impugned order of the CIT(A), as under-
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41 As per the above referred directions, the office of the undersigred
has cafled for & personal hearing of the appefiant on 12/09/2013 The
officials fiom the appelfant-company attended and provided a copy of the
master services agreemeant with AT, Canada, computations of the incore
offered for tax Dy the appetiant for AYs 2007-08 to 2010-11 and certain e-
maifs and inveices in support of the debit notes raised for the clsimed-to-be
software ficense expenditure which was reimbursed By the appefiant to its
parent ATL Canada in padial submissions, by 24/12:2013.

2.2 Apart from the fresh evidence discussed above, the undersigned has
aiso examined alf the written submissions of the appeliant and the grounds
raised in the appeal before Hon'ble CITTA)-V, Myderabad, A detaiiad rebuttaf
of af the grounds ralsed by the appelfant and analysis of the fresh evidence
submitted Dy the appellant /s discussed here-under in the foliowing
Paragraphs, in Which It Is clearly established that the clzim of the appettant
that it is the bensficiary of the services of M5 Soctronics, another
independert confractor of its parent My/s ATF Canatla, is found to be fafse ang
flable for summary rejection, thereby necessitating the upholding of the
order w’s J0I(I)M1A) in the appes! proceedings before your honer.,

3. Examination of Fresh Evidence - E-Maifs & Approval of invoice raised by
Soctronics by emplayea/manager of appeliant

A Claim of the appeflant: it 5 seen that the apoefiant has submitted
certain e-malls that were axchanged while the departmental witnasses from
MZE Soctromics, 5rf P Raghavendra Sarma and 5r Dassrach Guds wero
amployed with the appeliant and white Srf P Krishna Prasad clarified certaln
ssues from the side of M/& Soctronics. As per the appelfant, these emails
indicate that Sif P Raghavendra Sarme and 51 Dasaradh Gude Pave
approved the crass-charge of the costs incurred by AL Canada on
Layments made fo M/s Soctronics, to be reimbursed by the appeflant and Sri
Krishna Prasad was gfso aware of the same. Also, an emplovee of the .
appefiant Mr X Balayl, who was a manager, is shown o have approved the
fvolce raised by M4 Soctronics on ATl Canada, thus the clafim of the
appeliant that the uftimate bencficiary of the services rendered by Mfs
Soctronfcs was the appelfant only and not ATE Canads, as estabiiched in the
erder wk 200INI1A), stands validated. However the appeliant ofaims that 51
£ Raghavendre 5arma and Srf Dasaradh Gude. being interested porties,
have denfad this in thelr sworn staterments, and hence their statements do
At Bave any evidentiary value,

J.2  Analysis; The appeffant, during the proceedings w's 20If1)(14). has
afready chosen to cross-examine alf three witnesses from M/s Soctronics, 5¢f
P Raghavendra Sarma, Srf Dasaradh Gude and 50 P Krishng Prasad, and
raisad this [ssue of aporoving the cross-charge to appelfaat by AT Canada
and sought for an expianation for such approval. However, it was cleardy
diccussed in the order us ZOIINIA} az to fow the appeflant faffed to
provide any reason or evidence and thus faffed to controvert the categorical
assertions by 5rf P Raghavendra Sarmna, 5 Dasaraah Gude and 56 P Krisfiing
FPrasad in thelr original statements given to the undersigned as well as
during the stalements recorded in cross-exannation By the appeliant that:
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221 The vitimate benefiviary of the services rendered by the engincers of
Mds Soctronics, aither from the commendial space of appelfant. (somatimes
tinicfer the supenvision of the managers of the appafiant as shown by the
agpelfant in the case of My K Bafafil, or from {85 own offfice foffice space of
M Soctronics, Hyderabad) or other global locations including ATL Canada
was afways AT Canads only and not the appeliant.

R22 As por gidance of the cotporate finance, 5r Dasaradh Gude has
signed the financials approving the cross-charge of expenses incurred by
ATL Canada.

[

223 As per clause 5 of Master Ssrvice Agreament submitted by the
appeliant, the appelfant dees not have any ownersfip in  any
technologysknow-howsoulpet created by the appeflant. Thus, the claim of
appedlant that it i the uitimate benaficiary of the services provided by Mis
Eoctronics, Is unfenabls,

3.2.4 The appeliant so 3r has not controverted the sworn statements of Sri
LDasaragh Fude, 5 K Frasad thar the enginsers of M Soctronics interact
wilh global teams of ATt a5 an independent contractor, and afso trave! to
various Jocaifons of AT to meer its contractual obffgations with ATY. Canada,
thus invafidating the claim of appefiant as the uftimate beneficiary of the
services rendered by M Soctronics is appelfant onfy.

J.25 Most importantly, the factuaf evidencses in ferms of the Burchase
Orders rafsed by AT Canads on M/ Soctronics, withh the place of delivery
mentioned as Canada contradistinguished from the Burchase Orders raised by
appeflant with place of defivery as Ryderabad (Exhibits 10, 11 respectively in
the order wfs 20111 1AN have not been contraverted or explained by the
appelisnt sz 13r.

F&1 Conclusion on fesh evidence of E-Mafls: in view of the
aforementioned discussion, it can be seen that, the e-malls and the approval
of ane fnvoica by manager of appefiant (AMD india). do not bring any new
facts for examination and do ot controvert the evidence en record that the
cross-charge of payment by ATl Canada fo appeifant was against the factual
position of repdering of services by M/s Soctronics for the benefit of ATY -
Canada only and not to the appelfant at ali.

L Examination of Fresh Evidence - Invoices for Softwara Lirenses and Internat
correspondence for cress-charge

It = soan that, the appeliant for the fret-tHime, Aas providad cerfain invoices

in_support [ im for reimbursing the software Hiconse expenditure

incurred by ATE Canada on behalf of the appelfant.

4.1 Clalm of the appeliant: In view of the sample invoices and the internal
correspondence with the finance personnel of ATY Canada, i fs
claimed by the appeflant that the cress-charges on software ficense
exponses gre geniine and do not represent any fresh-cashincome in
fhe hands af AT, Canada as hotd in the order /s Z0I{1)1A)

4.2  Analysic; The invoices and the infernal cormespondences submitted
_ by the appeifant have been exartived. it s seen that, a5 per the
' nonnal practice In software indusiry, the software ficenses are
o } {\ procurad by the parent and thewenses thereof are vsually shared
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across the group membors on usage basis. Daspite ropegted
appantunities, the appellant has falled to prodyce an 1V evidence with
respect to the number of licenses alfocated to India, the number of
Srigineers in variaus profects, who used it to fustify the cross charge
fo the appafiant, by its parent, Accordingly, in view of the fresh
ewvidences provided by the appeiiant, the genuineness of the
expenses jor software licenses by the AMB/ATY group s found to be
acceplabis, howesver the extent of cross-charge to appediant remains
ur-substantioted. Therefore, in the absence of Aty SUBDGrtng
avidence provided by the appetiant it s proposed to accord a 50%
recognition Lo the cross-charge on software license axpenses to the
appeifant, which as discussed in pars LI of the ordar ws
2OX(INIA} the reimbursements for these CroFscharges were to bo
protectively treated as Rovalty payments For the use of copvrghton
sortware by the appeliant through Hcenses procired by AT Canada,
i case the reimbursements were found to be for genuine purposes,
The remaining 50% is to be treated as “income from other sources”
as i the orgingl order us 20201 )14).

4.2 Conciusion: i view of the aforementioned discussion, 50% of the
total smount of Rs.6,93,11,292/ i a., Rs. 3.46,55 646/ reimbursed b 19
the appelfant to AT Canada for the cross-charge of software
hcenses, is subject to a withhiolding tax rate of 15% in view of Article
12 of india-Canads DTAA, where 32 the remaining 50%, astimated to
be an excessive crass-charge, in view of the absence of any eviderca
on usage by engineers of appelfant in the years under consideration,
A5 Rs.3,46,55,646/ is subject to a withholding tax rate of 40% in
vew of Article 2113} of the Ingia-Canada DTAA,

4. Comments on appeflant’s claim that there is no tax bensfit to the AMOYAT?
U in the transachion
4.1 Clalmr of the appeffant: The appeliant has vehemently claimed
Lhat, as a group, AMDYATI has not benefitted as 3 rasuit of this
relmbursement, whare as the Revenue has benafitted from a
fgher Revenue offered for taxes. Allusion was also made to
the yet to be enforceable provisions of the General Antt
Aveidance Rules (GAAR) that unfgss the ‘tax-bonefit’ has ot
been proved, there is no question of treating an Y transaction .
as & sham Lransaction, and as per the appefiant. the entire .
arrangement does not provide any lax benefft to the AMOZATT
Group.

4.2 Analysis: First and foremost, R is to be seen that it is beyond
the scope of section 185 to exsmine the means-rea or
otharwise fn ferms of poor tad-planning  or inefficient
Structuring of payments by and between the appefiant and its
parent to delerrnine the lability to withfiold taxes on the
ncome  of Mop-Residents. Thercfare, it is Lnnecessary o
advert to any kind of awoidance discourse, let alone GAAR, in
the instant rase, where the mechanical application of the
section 195 gperates, when reimbursements are made b Wy fhe
appefiant, in a case where there is no service received from
the Non-Resident parent of agpetfant, AT Cansda, thus
renderdng thein as fresht cashfincomea chargeable fo tax as per
section 58 of the IT Act. 1861 and Article 2I(3) of the india-
Canada DTAA ilable for TDS w5 195 ar the rate of 40%.
Secondly, it /s not alf difficult to see the beneft of this
arrangement 1o the overall group, a5 laid put in the i the
order uis 20I¢I){14) itseif that the immediate bensfit o AT

N Canada is a double debit of expenses, apart from the benefit

N of higher claims of amounts under section 104 of the IT
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Act, 1961, thus feaving the group with higher atounts of tax-
exernpt monies. Therefore there s no need for advertence to
any extravagant concepts fke GAAR fn the inscant case in
hand, however, even for academic purposes, when # i
fBctuatly proved bevond doubt that, the real beneficiary of tha
sevvices By M Soctronics Is the parent of the agpeflant, Mis
AT Canaga, and not the sppellant, thereb ¥ rendeting the so-
called reimbursements and the recelpt of such monies with
mark-up as gratuitous, In the feast, if not a means to reduce
Lax Habilily In Canada and generating higher amounts of tax-
exernpl monies/cash in the group at large, the test of tax-
benefit to the group as per GAAR resuits in a conciusion |
against the agpefiant.

5. Comments and rebuttal of grounds raksed by the appelfant in appeal before
Hon'ble CiffAppeal)-V, Hyderabad

Al Ground 1
The order ufs 20171514} is contrary to facts and circumstances and is

fizhta to be set asids.

Rebultaf;

in view of the aforementioned discussion, when even the so-cafted rew
evidences, by the appeftant do not contrevert the fct that the real
beneficiaty of the services of Mss Soctrenics is tha NR parent of gppefant,
M AT} Canada, and not the appeifant. rendering the raimbursements to be
mere fresh cashyincome in the hands of Mis AT Canada, Nable for TOS @
40% w5 185, as held in the order ws 202(I1)IA) and as uphield By the
Hor'bie DRE, MHyderabad. Therefore this ground of the appefant is ffabie for
Sumimay rejection.

8) Ground Z:

Contrary to the facts and circumstances of the case, dappeffant has boen
feld o be an appaliant-in-default which is bad in law.

Rabuttal

As discussed in the rebuttal to Ground 1, the appeflant has rightly beon hald
8¢ appeffant-in-defaull, in view of the fBiiure to perform TOS {2 40% s 165,
on the reimbursements made by the appeliant to its parent, as held in the
order wh J0X(I}IA), and as upheld by the Hon'ble DRP Fyderabad.
Therefore this ground of the appefiant is tiable for summary refection.

£} Ground 3:

The order ufs 20111)(1A) has erred in Rolding that the reimbursements for
Software License expenses, Software Engincaring Expenses, represent fresh
cashiincome in the hands of ATI Canada, which is chargeable to tax in ingia,
as Income from other sources’ in view of Article 21(3) of the India-Canads

DrA4.
Rebitsl:

Soltware Licenses — As discussed in parg 4.3 of this repart, an amount of Rs.
246,55 6464 is hotd to be Income from otffer sources to be taxed & 4%,
and another Rs. 3,46,55, 646/ is to be taxed a5 Royalty ar 15% as per india-
Canadg D744,
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Software Engineering expensaes - As discussed above in this report, given
the fact that the real beneficiary of the services of M/ Soctronics is the NR
parent of aapelant, Més AT? Canada, and not the appellant, renderng the
reimbursements fo be mere frash cashincome in the hands of Mis A7
Canada, Hable for TDS @ 40% wis 195, as held in the order s 20X I4)
and as upheld by the Hon'ble DRP, Hyderabad. Therafore this ground of the
appefiant is fable for summary rejection.

Grroumnd £

Ihe order wis 20I{INIA} feiled to appreciste that {8 i view of tha
accounting of the cross-charges as costs of the appeflamt, and claiming a
mark-up on the same from its parent, there was actual inflow of Droffts, as
agaist the ofaim that there's an outPow of cIsNDrofits in the order (i) the
stalernents of the officlals of Soctranics cam't be refied upon, as they are an
interested party to the order uis 201{1)(14).

Robittal

As discussed i paragraph 5 of this report, for the Burposes of section 1935,
the simple guestion that needs to be answered is, if there are any sendces
received i respect of Hhe reimbursements being made, and the answer to
which was cleardy in negative s affirmed by the Hon'lle DRE aiso. If was
alsa discussed in para 5 of this report, thar the oversall effect of tax-exempt
moeney generation for the group Is quite cleardy obvious 85 a result of thece
remiitances.

Regarding the claim that the statements of the officlals of M5 Soctronics,
can’t be refied upon, it can only Pe said that the sppeffant iself chose to
cross-examine the officials of Soctronics and it is pe vond reason to ofaim
that their statements are unrcfiable, when the appefiant has fafled to
controvert any of their contentions, during or after the cross-axamination of
the same officials by the appeifant,

Fhevefore, this ground of the appeliant is afso fisbie for SurkRary rajection,

Ground 5: The findings of the Cominissioner of Service Tax, in his order i
22072012 have been brushed aside, without cross-venfication of facts and
without providing any cogent reasons for not consigering the findings i that
erder.

Rebutial:

Firstly, it is to be seen that, vide para 11.9 of the order ws 201(1}{14)
fpages 74-75), a detafled discussion on the order of the Ld.Commissioner of
Service Tax and its refevance to the order at Band has been efaboratefy
discussed, Even if the order passed by the Commissioner of Sarvice Tax is to
be refled upon, & automatically casts an obiigation on the appaiiant to treaf
the reimbursemnents af the engineering expenses mada to ATE Canads as
Fee for Technical Services in terms of Section 9{iltvii} of the IT Act 1961 as
well as Article 12 of the India — Canada DTAA, which the appeflant has not
discharged, a5 discussed in para I1.9 of the order uf 201 (2i1A)
Therefore, the double-standard of the appeliant are cxpased and the ground
of the appeffant is factually incorrect and is Hable fr Sumnary rejection.

Ground b: The reimbursements by appefiant to its parent were ‘at cost’, and
devaid of any income element, thus thars is no ebiigation to withkoid taxes

s 135,
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Rebultal:

fn view of the artorementioned discussion in this raport, it has bean amply
proved that the cost of softiware engineering expenses pald by Ms AT
Canada, was its cost only, for the senvices recelved by Mis ATI Canads from
MG Soctronics, and not the cost of the appeliant Mis AMEO (ndia, as upheld
by the order of Hon'ble DRP also. Therefore the reimbursements by
appedfant represented fresh cashiincome in the hands of Mys ATY Canada
wihich were fiable for TS w's 195, Accorgingly, this ground of the appeifant
i3 afso Kabie for summary refaction,

Grownd 7

The reimbursements by appeflant to its parent M AT Canada, represent
‘deemed dividend’ payments to its pareni, as per the provisions of Section
2f22Ne) of the IT Act, 1981 and hence not subiect o TOS wie 1595 in the
hands of the appaiant.

Rebrital:

it /5 fo be seen that as per the provisions of the Seclion 2f22ifel), the
payments by a subsidiary to fts parent can be treated as deemed dividend
oy ff an ‘agdvance of Ioan’ is creditedipaid fo the shareholder. As can be
seer in this case. fhere is no question of any advancedoan being given o
ATl Canada. instead the instant transaction /s one which has passed
through the P & L of the appeflant and interastingly. the sppeliant is in
receipt of the funds with certalin markup as well Thus, the basic tests that
are pegded o characierize the reimbursements a5 decmed dividends are
clearfy fading in this case ang therefore the bogey of deemed dividends
Aeeds fo be summatily refected.

. Ewidences and analysis i the order /s 201(1)14) that were not cheflenged
by the appefiant even in appeal proceedings

Furchase orders raised Py Mis ATt Canada, on M5 Soctronics, pursuant to
the contract signed beltween them, was providing the address of delivery to
be Canada and {he manager in-charpe of the deliverabie fo ba an empiovee
of Mz AT, Canada. Mowaver, the address of detfvery in the purchase orders
placed by AMD india, pursuant [o its comntract with MA Soctronics (from AY !
2010-13 onwards) shows the place of dativery as Myderabad. (Exhibits 7 lo .
12 on pos 58 to 63 of the order w/s 2011 1A))

The appalfant daes not have any fedger in the name of M5 Soctronics, i as
per the appefiant. M/ Soctronics was s Creditor (provider of services), as
opposed fo the dearly separate accounting treatmenis given by Mis
Soctronics fn s books for the services rendered to AT Caneda and the
appeifart from the AY 2009-10 cowards. Any claim of subsuming these
transactions in other ledgers 5 bighly unacceplable and renders the
accounts of the gppeifant to be Kabfe for refaction, since the basic norm of
accounting of ‘disclosure’ and representing the actual business transaction
in the books of account Is conspicuous only by absence in the case af
apoeliant,

Even if the order passed by the Commissianer of Service Tax is to be refled
Upon, it automatically casts an obfigation on the sppeffant to treal the
reimbursements of the enginearing expenses made o AT, Canada as Fee
for Yechmical Sarvices in ferms of Section BV} aof the IT Act 1961 a5 well
as Arficle 12 of the Ifndia ~ Canada DTAA which the appeflant has not
discharged, as discussed in para 11.13(} of the order v/ 20111)(1A}.

More importantly, as the appefiant does not owa any produdt, technology by
ite own the claim of the appeffant that t was the sole beneFclary of M
Soctronics 5 untenable. Infact, M/ Soctronics and  the appeflant are enly
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independent contractors coffaborating on the defiverablos to be givan to ATY
Canada. If Mis Soctronics was the sub-contractor of appeliant orify, fhe
agreement, sltalements of work purchase orders woufd be lssvad by
appeliant and not by its parent. Simidiarly, a#t the payments to Mis Soctronics
would have come from the appeliant and not from its parsnt Mis ATY Canads
a5 Forelgn inwand Rermittances. As discussed above, the appeiiant does not
even fave the true and fair recording of accounts to suppart is clfaim: There
s no fedger maintained b ¥ the appelfant in the name of Ms Soctronics, whe
it claims to be s sub-contractor The gccounts of the appaliant thus fal
serously short of the disclosure norms and PUrROses of accounting, On this
dround also, the claims of tha appeliant are sxposed to be hoflow and
baseless and tizble for SWEnary rejecton.

7. Order of the Horn'ble DRF. Hyderabad in the case of sppeliant for AY 2010-11
upholding the findings of the ordar ufs 201 {11}

it is noteworthy that the Hon'ble DRP Hyderabad has in its order otd
26/11/2013 (enciosed as Annexure - 1 for Your kind perusal) adiudicating
the order of the Tranfer Pricing officer. Hyderabad treating the ALP (Arm's
Length Price) of the reimbursament of A5 17.88,20, 156/ as NI, {based on
the vestigations and order uss 201 {1M1A} passed by the undersigned, and
which is the sulbiect matter of the current sppeal proceedings with yvour
fanord, has held the felfowing:

"2.8 From the facts stated above, we find that tere is no evidence of ahy
service being rendered by SIFL (Mfs Soctronics Private Limited} fo AMP India,
The TRQ therafore is justified in Laking e ALP at NI, *

Conclusion

Based on the evidences and analysis theraof, as discussed above, it is to be
feen that the services of Mis Soctronics 35 an indepandent contractor were
solely for the bersfit of Mis AT Canada only. Therefore the claim of the
appeliant that 1 was the reaf beneficiary of such Services oughit fo be
refected and the fresh cashvincome in the hands of Ms AT Canada peeds fo
be fared as ‘income from other sources’ orily, as fald out in the order w's
202 1)F1A).

it is lo be seen that if the claim of the appeliant = to be afiawed, there
arises & situation where two COMPAnies viz. appefiant as wolf as M
Soctronics end up getting the benefit of Section 104 for the services
rendered by M/s Soctronics to M/s ATY Canada. This periipus situation peeds
to be avoided, and as seen from the above discussion, the evidence ciearty
shows that Mys Soctronics was the reaf cxporter of software to Ms AT
Canada, and there is no reason for the appeliant to claim ownership of such
services and reimburse its parent for the same. *

15. A copy of the remand report submitted by the Assessing
Officer was provided by the learned CIT(A) to the assessee for the
latter’s counter-comments. Accordingly, the assessee filed written
submissions offering its counter comments, as extracted from the

impugned order of the CIT(A), as under-
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"1. Reimbursemernt of engineering servives:

{7} The Ld. ADIT failed to appreciate the facts of the case which is explained hereunder
by way of pictorial presemiation along with bricf’ description of the business mode!

Jollowed by it
Cryerseas
ATl Lanzada
' {Parent Compiany) SR , @
—_————— : __é_E_-. PR S
b i " —
& [~ R
T8 5 5y
£z o i @ £ge
c o = - o
vy I ol n -
87 & g |s&%
; £ ~
v Deputation of E
Fhird Party resources AMD ingdia

- - — - — - -~ e - — e =
{Soctromies} {1005 Subaldrary}
" " " India

Brief description of business model followed by the Appetlant Compenmy:
(@} ATI Canada engaged the Appelfant Company to render chip designing and software
development services in connection with the development of consumer technologies as

per the MS4:
(&) The Appellant Company did not have complete skifi sef to render the agreed full vef of
Fervices:

fc}  In order to make the Appellan Compony capable of rendering the complate bouguet of
services, ATI Canada engaged Mis Soctronics to provide the requisite portion af
service, on behalf of the Appeflant Company; .

(d}  As per the engagemeni berween the M5 Socironics and the ATI Canady, MY
Soctronies supplied sk resGHICES 1o the ciant Conipany 10 provide reguisit

fe}  The services of the skilled resources supplied by M5 Socirontes got subsumed fn the
development services underigken by the Appelfant Company,

(f  The envire full set of agreed software development services were delivered by the
Appellant Company to the ATI Canada; .

{8)  As the agreement io supply the resources was entered info botween Mis Soctronics and
AT Canada, ATI Canads accordingly paid Mis Soctronics for the said services and
futer cross charged the same to the Appellont Company, beiny the ultimate bencficiary

of such services,
(i} The abowe oot is dearly supported by of 77
L r=1 i (hereinafler referred to as the Service Tax Ordsr’)

anr sutfiority wWiich is alsg pert of the Department of Revenue, Miistry of Finance,
Government of India, copy of which has already been submitied before your Honowr,
Tie sa2id Senvice Tax Order was passed on the basis of search conductad by the Service
tax wing and iheir investigations of the records and fBcts of the Appeliant. Based on

sl imvestigations, fE led that A naga ‘dod servioes to ih
fian FOLgh e wio vided thg required number of
s enginecrs {o the Appeffant to accomplisti fasks relating to fesearoh and
_'* v [T prgeriake [#he i) The
- T - refevant extract from the said Service Tav Oreler is ¢ hereundor:
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6.2 On vartfication of the socuments, # s noticed Brat ATIAMD {foreign
ompany} has Contradtor Service agreements with M/s GE Micro Systerns to
underiake the projects troadly refating fo Physical design, venfication and
Soitware development. As per iis AMO, Canads, through 3 vendor vz, Mfs
mmmsmmmmmmrormmm
accomplieh lasks refating o ressarch and developarent to Mys AMD RED
Jrxk3. Wmmma@n@xnﬂsmma@edmpemmmmm
Hasys, m;ﬁmmmmmmmwmmmmauﬁm
S}Gmw(wbsequamymwemamdasﬂ/s Socironics) and AMD Cansda,
wiich is submilted by the assesses, that the services provided comprised of
mmmmmmmmmmm@nm
anpedts of M/s AMD. The tasks acompiished, by e enpinecrs pertaing to
design, venfication, model bultding, fost pian creation, test wwitimg
segression and coverage  anahiss  Softiane davelppmenttasting,  chip
quatification debugging activities of Applicabion frifeqrated Ciroiits for which
the payments are mada in Foreign CLrany do M AMD Amerdca. *

.4 The ATLAMD (Foreign Company) has software license agreements with
Services providers Mee Apache Design Sottion Inc, Cadence Design Systats
Ihe elc. These senvices are procured by ATAMD (Foveian Company} for
AMD RA&D frufhs, 8t the expenditure was ooss-didiged lo AMD RAD fnoia
in lerms of Master Pricing Agreement and are vtilized by M5 AMD RRP India
W7 rendsring Software develoginent and researoh senaes exported o s
ety &

Ko be fiahf K 5 rical services

Prease refar parg GF page giid regent ), In Hhis regard, the Appedant
Cornpany wod fike B Svevt that it had made g detalied submission as o Wiy the
s34 reimbursement canao! be taxes under "Fees for techinical services” vide its
submission dated 18 June 2012 made before L ADIT.

v} The ld ADIT wivile coming fo condlusion that the Appeliant Company was not the
memmmmwﬁwm comgietaly nelisd ot the
satemesnts made By the officials of M/55 Soctronics. ¥he Agpellant Company wistes Lo
Submil that the Ld. ADIT erred in wanoring the findings of the Service Tax authority. fan
dependent revenue authorty) and instead complctely rolfied on the statement of the
offidals of Soctronics knowing very well that they were intorested parties o the

v/

i o g iy e Siding & o o = _L@m.ﬁ,
73 ; ; e lax The Appeliant Company has
i the said submission provided adiitional evidences Wz, e-malf communications o
suopoit the sald contertion. The Appetiant Company fas 3io rmaised some portinent
questions in the said submission and dearly established the confradictions in He
Statemnents made by the Officials of Sockorics — it is Surprising to see that the Lo, ADIT
- i its Remand report has failed to bring out Bhe substantial facts and contradictions
' “‘“\\‘\ brought out by the Appeliant Company & its Said submission dated 28 Cctabar 2013
w, s
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Further, ingyie of the said adaitional evidences provided 8y the Canpeny, the L4 ADIT
CHOSE AOL I Cross question the fdials of Mys Soctronics on the same,

ENY S CCOHH CF LTS LS L X

The Appeltant Compenty reflerates the facr that ¥ is providing services 1o ATT
Cartada an o full cost plus mark-up basls oz per the MSA. Which means that
whatever cast i5 incurred by the Appeliamt Company, the same is realized from
AT! Canada ay a part of service charges with o mark-yp, The cross-chorges
sicde by ATF Canada formed port ef the cost base of the Appellant Company and
hience the samte was realized back with o mark-up. thus resulting in ner additionat
income‘cash flow to the Appeliomt Comparny as against diversion of income/eash
Jfrom the Appellant Company fo ATI Canada as has been alleged by the Ld, ADIT:

() The pictorial diagram of the tamaction flow bs deplcied below for easy

wnderstanding:
Cwverseas
ATl Canada
{(Parent Company)
Paymentfor cross- Recelving 114 (i.e.
chargessay Rs, 100 with Mark-up)}
L
AMD india
{100% Subsidlany)
India

fo) A detailed submizsion in this regard was made by the Appellont Company vide iis
submtission dated 15 May 2012 before the Ld ADIT and reiferated the same in aff
subsequent subniissfons. The Ld. ADIT did wot bring on Fecord anything lo the
contrary to the above facts bui simply contimued to conclude without any concrele
basis whatsoever that there was diversion of ceshiincome hy Appellant Company

in favour of AT Comada
(] The Ld ADIT failed lo appreciate that the AMD proup would ave been overalf
beger @ rfax perspective had there been no cross-chargey by AT}

Canada fo the Appellant Company.

If there would have been no cross charges, there would have been a lower cost
base for the Appellan: Company and thus there would have been lower service
income in the books af the Appefiant Comipany and on & net bagts there wonld
have been lower income in the books of the Appellant Company fo the exrent of
mark-up. The Ld ADIT fafled 1o appreciate that if there wis g tax adwittape fo
the effant Company becarise of the eross-charges, radlier a fax disadvasitipe,
on what basis the cross-charge con be considered as o colorable device,
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(vt} FRuther the Appefiant Company subwiits that the remittances towards cross-
oharge was made much fater than the dates of actus! cross-charge due to
which the reaiization of the aoss-chamge with mark, as part of services chargos
miade by the Appeliant Company from ATT Carada, happened much earier thar
the actual pay-aut to ATT Canada towands the cross-charge. Thus, lnstead of
Qaining anyifing from the cross-charge, as has been alfeged by the Ld, ADIT,
AﬁmrmhmmmﬂmmrafrhrerﬁmrﬁemmbcﬁEdm, The
funds fock-up happened because ATT Canada paid to MY's Soctronics fist for
WMEmmthdm&mfmandm&aﬁom
mmedppeﬁmffbmpanymwﬂmmmma@esasperﬂmMﬂ fivich
indluded the cross charges of Mfs Soctronics invoices by ATT Canada fo the
Appelant Company). Thus, the funds got locked-up since the same was

ok i c L L .- - = K i I
the books of the Appelfant Company. The [d. ADIT has in fact bas
pendlized the Appatiant Company for being Honest and reffecting the true and
correct state of afizies by passing such an Order.,

(Vi) The Appeliant Company would ke to submit that as per Ganeral Ant-
Avoidance Rulss (GAAR), before considering any transachion as impermissitie
avoidance armangement” fie. @ bransaclion/srrangement dasignad o avoid
Indian Incorme tax), the Assessing Officer nead o demonstrate inter-a5a:

{1} the basis and the reasons for considering that the main purpose of the
identified arrangement is to obtain tax bonefit; and

() the Lax benefit arising out of the arrangernent frefor Rule 10014 and 16 U8
of the Income-tax Rules, 1962 (Rutes)].

The Appefiant Company has discharged s onus thet the transaction of cross-
charge has not resuffed in any tax benefit to-the Appeliant Company But on the
contrary fras resulted in higher taxes fn India against which nothing has been
brought on record by the Ld ADIT, )

(&) In view of above, the Appeliant Company submits that there was no ulterior
motive for the Appellant Company 1o record a false cross-charge and the 1o,
ALDIT faifed to bring on record anvthing to the contrary. -

{x) Further, the Appefant Company wishes o submift Hhaf since the said
reimbursements were on cost to cost basis, without any income In the hands of
AT Canada, the same is not fabie to lax in India under séction 195 of the Adt
and hence the Appeatiant Company cannot be considerad to be an assessse in
default for not deducting TDS on such reimbursements.

I Relwthursement of software ficenses:

(} The Ld, ADIT in /s Remand Report dated 30 December 2013 has
accepted the genuineness of the cross-charge towards soffware
licenses however has stated that only 50% of the said cross-charge is
appropriale. Once the genuineness of the cross-charge is accepted. the
Ld. ADIT has no jursdiction under section 201f1) of the Act to
question the gquanium/appropriateness of the cross-charge. Once the
cross-charges are field as genuine Le. once it is established that the Appelisnt
Company has received soffware licenses (for services) from ATT Canada, the
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fimited jurisdiction that the 1 d. ADIT has & to determine the defauit in TDS on
the same, K any. Thera are a plethora of decisions wherein it has been held
that the tax aithodtios cannot stap into the shioes of a businessman o
getermineg whether an expenise should or should not have been incurred and
even othierwise, the action of the Ld, ADIT tantamount {0 assuming jurfsdiction
under section 143(3) of the Ad, which is against the provisions of aw. Further,
the Ld. ADIT has not provided any Justification/logic to armve at the ad-hoc
figere of 50%. There are innumerable dedisions wherein ad-Foc disalfowancos
fas been held as not sustainable under faw. In 895 regard the Apoeliant
Company would lke to submit that it had made a detafed submission as to
why he said reimbursement cannot be laxes under ‘Royaity” vide its
submission dated 18 June 2012 made before Ld ADIT,

(M} Without prejudice to the above, the Appeffant Company further wishes to

Submit 3s under;

v With regard to the 50% payment which hos been considered as
appropriaie/reasonable charges towards software licenses, the paymenis
fowards the same being cost o cost reimbursement, the same does not
covstitule any income in the hands of AT Canade and accordingly ihe
quesiion of application of section 185 of the Act and conseguent TOS on
the same does not arise. If the same is considered iowards payment of
software licenses, then the same being only for right te use copyrighted
article fthe Ld, ADIT in kis Remand report in para 4.2 stated fhat the
payment was for copyrighted software and not for copyrioht] ond not
copyright, the same would be outside the scope of royaliy as per Article 12
of the Tax treaty. Detailed submission in this regard has atready been filed
before your Honour vide ity Memorandum of written submission,

» Further, if at all the reimbursement of software expenses iy subject fo TDS, it
can orfy be af the rate of 10%5 ax applicable for the said AYs 2007-08 and
2008-09 a5 per section 154 of the Aet, since the tax rate under the Act
being more beneficial than the Tax treaty rate,

+ With regard to the balance 50% paymeni, the Ld. ADIT has acknowledged the
genuineress of the pavment that it was towards seftware licenses {ie. in
other words the Appellant Company indeed received software Ticenses
Jrom ATT Canada) and has only questioned the reasongbility of such
payments. Once it is established that the payments were for soffware
ficenses, the same cannot be brought to tax wnder Ariicle 21(3) of the
Indig-Canada treaty. Whether, the recipient of services should hove
inctirred or not incurred a parficular expense (i.e. availed or not availed a
particdar service), the same cannof be a determining factor for classifving
the nature of income In the hands of recipient.

Ciir sabnigdlons aeainst Ground No. 7:
(5 The Ld ADIT in his Order has afieged that the entire arrangement of the
Appedlant Company with ATT Canadz was with a@ motive to divert cashfincome
from the Appellant Company fo ATI Canada in the disguise of cross
crarge/reimbursements and there was no actual services/software received by
the Appeliant Company towards the aross-charge i.e. in other words a colorable
device in bhe form of a cross charge to remit cash/income to AT Canads. The
Ld. ADIT in his Order stated that since the Appeliant did not corvene any Board
Meeting to declare dividand and since there was no approval taken friom RE1 to
istribule any dividend, the said remiftances cannot be corsidered as dividend,
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(i} In this regard) the Ld ADIT failed to appreciate that dividend as
understood under the Companies Act 1956 is not the same as i~
understood/defined under the Act. Dividend is defimed under section 222}
of the Act. As per section 2(22)(a) of the Adt, any distribiition of accumulafed
profits of the Company which entails the release of the assats of the Comparmy
to s shareholders woulld be considered as dividend, The id. ADIT fas alfleged
that there has been diversion of income fie. profitsYeash (Le. assets) of the
Appeiiant to ATI Canada (ie. the sfareholder of the Appeliant Company). Thus,
going by the alfegation, the said remittarices by the Appeliant to ATI Canads

can only be classified as dividend.
ﬂ?iﬂlﬁmae,ﬂ:ﬁmbmﬂedbeﬁhrﬁywrhbms, fi e
b imade st lo_& ve ot even i

Mypothetically the allegafions of the {d ADIT & considered true, considering
ﬁ'Hf_AH Canaga is the sharefiolder of the Appeliant Company, the sand
ns_-mrffanw made by the Appeliant Company can only be cAeorzed as
dividends under section Z(22)a) of the Act, which is exempt under section
10(34) of the Act in the hands of the ATT Canada and thereby the Appefiant
mnwnyhmmmanym!@amﬂmmmatmummm
195 of the At Herve, the said order passed under section 201(1) of the Act by
ff:g::d. ADIT treating the Appeliant Company as an assessee in dofauft &
m_,:mﬂ’!_‘ieq degal against to the fads and drcumstances of the case and
henmﬂmp@ywmmwmrmsﬂasﬁe the Order of the td ADHT
and Mpmvmdmjbmm#mﬁpmfbnt@mpan}c”

16. After considering the submissions made by the assessee
and the material available on record including the remand report
filed by the Assessing Officer and the counter comments offered by
the assessee thereon, the learned CIT(A) proceeded to decide the
issues involved in the appeals of the assessee. As regards the
nature of the amount claimed to be remitted by the assessee to ATI
Technologies, Canada on account of reimbursement of engineering
charges paid to Soctronics Technologies P. Ltd., the learned CIT(A)
held that factual evidence gathered by the Assessing Officer and
the lacunae in the maintenance of records/accounts by the
assessee were sufficient to show that the real beneficiary of the
services rendered by Soctronics Technologies P. Ltd. was ATI
Technologies, Canada and not the assessee company. He also held
that the unusual structuring of the transactions in question
supported his conclusion. In this regard, he noted that there was
failure on the part of the assessee to explain as to why its parent

company had to enter into a contract for its benefit with Soctronics
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Technologies P. Ltd., which was against the norms of independent
corporate functioning and the usual practice followed in the
software industry. According to him, there was also a failure on the
part of the assessee to establish any business purpose for the
existence of contract between its parent company and Soctronics
Technologies P. Ltd. without any reference to the assessee
company. He noted that although the assessee company had
subsequently entered into a contract directly with Soctronics
Technologies P. Ltd. from assessment year 2010-11 without the
involvement of its parent company ATI Technologies, Canada, no
explanation was offered as to why such agreement could not have
been entered into by the assessee company for earlier years to
show that it was the real beneficiary of the services provided by

Soctronics Technologies P. Ltd.

17. As regards the reliance placed by the assessee on the
order of the Commissioner of Service Tax, wherein a finding was
given that the services provided by Soctronics Technologies P. Ltd.
to ATI Technologies, Canada were actually availed by the assessee
company, the learned CIT(A) held that the Commissioner of
Service Tax while passing the said order did not have the benefit of
the outcome of the investigation made by the Assessing Officer,
which clearly revealed the true character of the transaction. He
held that even going by the finding recorded by the Commissioner
of Service Tax, the payments made by the assessee to its parent
company for engineering services were in the nature of fee for
‘included services’ and there was a statutory obligation on the
assessee to deduct tax at source from such payments as per S.195
of the Act. He held that the claim of the assessee that it was the
actual beneficiary of the services provided by the Soctronics

Technologies P. Ltd., in any case, was untenable as established by
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the Assessing Officer by making extensive investigations, which
revealed that the assessee company was never in control of the
deliverables provided by Soctronics Technologies P. Ltd. and
Soctronics Technologies P. Ltd. was always guided by the terms of
works issued by the ATI Technologies, Canada, as clearly observed
even by the Commissioner of Service Tax in para 6.2 of his order.
He therefore, agreed with the conclusion of the Assessing Officer
that the amounts claimed to be remitted by the assessee company
to ATI Technologies, Canada as reimbursement of expenditure
incurred for the services received from Soctronics Technologies P.
Ltd. was in the nature of fresh cash/income received by ATI
Technologies, Canada and the same was chargeable to tax in India
in the hands of ATI Technologies, Canada as ‘income from other
sources’ arising in India, being payment of gratuitous nature. The
learned CIT(A) accordingly upheld the action of the Assessing
Officer in treating the assessee as in default for its failure to deduct
tax at source from the said remittances under S.201(1) alongwith

interest payable thereon under S.201(1A).

18. As regards the amount claimed to be remitted by the
assessee to ATI Technologies, Canada on account of
reimbursement of software licences, the learned CIT(A) found that
although this claim of the assessee was not accepted by the
Assessing Officer in his order passed under S.201(1), in the
absence of the required supporting details and evidence, fresh
evidence filed by the assessee during the course of appellate
proceedings before him in the form of e-mails, correspondence
between ATI Technologies, Canada and the assessee company,
copies of invoices for purchase of software licences by ATI
Technologies, Canada, etc. was relevant to support the claim of the

assessee. In the remand report, the Assessing Officer also
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accepted the genuineness of the expenditure incurred by ATI
Technologies, Canada on purchase of software licences for the
benefit of entire group as well as effective use of such licenses by
the assessee. He however, noted that the evidence produced by
the assessee on this issue was not sufficient to support and
substantiate the claim of the assessee fully. The Assessing Officer
accordingly proposed in his remand report that the claim of the
assessee on this issue to the extent of 50% may be accepted as
genuine, being cross charges paid to ATI Technologies, Canada on
account of software licence expenses. He accordingly proposed
that 50% of the amount claimed to be remitted by the assessee on
account of software expenses can be accepted and treating the
same as in the nature of royalty, the balance amount of 50% may
be treated as income from other sources, as originally held in the
order passed under S.201(1). The learned CIT(A) accepted this
proposal of the Assessing Officer and overruling the objections
raised by the assessee in this regard, he held that 50% of the
amount remitted by the assessee company to ATI Technologies,
Canada on account of software expenses is in the nature of royalty
chargeable to tax in India in the hands of ATI Technologies, Canada
under the head ‘other sources’ under S.9(1)(vi) of the Income Tax
Act, 1961, as well as Article 12 of India Canada DTAA at the rate of
10%.

19. As regards the balance amount of 50%, he held hat it
was the excess payment made by the assessee company to its
parent company and the same, therefore, was chargeable to tax in
India in the hands of ATI Technologies, Canada as per Article 12(8)
of India Canada DTAA as rightly held by the Assessing Officer .
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20. Aggrieved by the order of the learned CIT(A), the
assessee has preferred these appeals before the Tribunal on the

following grounds-

"1. That on the facts and in the circumstances of the case and in
law, the order of the Hon'ble Commissioner of Income-
tax(Appeals) V (hereinafter referred to as 'CIT(A)’ ) dated 31
January 2014 under seciton250 of the Income Tax Act,1961
('the act) is bad in law and is in violation of the principles of

natural justice.

2. That on the facts and in the circumstances of the case and in
law, the Hon'ble CIT(A) erred in confirming the order of
learned  Assistant Director of Income-tax (International
Taxation)-I, Hyderabad.(hereinafter referred to as 'Ld. ADIT’)
treating the Appellant Company as an ‘assessee in default’
under section 201(1)/201(1A) of the Act for non-deduction of
tax at source in respect of reimbursement of Engineering
service expense and Software license expenses to ATI
Technologies inc. Canada ('ATI Canada’) on cost to cost basis
and hence is liable to be set aside.

3. That on the facts and in the circumstance of the case and in
law, the Ld. ADIT erred and the Hon'ble CIT(A) further erred
in concluding that the Appellant Company was not the
beneficiary of the Engineering services provided by M/s
Soctronics India Private Limited ('Soctronics’) under the
arrangement with ATI Canada and have further erred in
holding that the cross charge of Engineering expenses
incurred by ATI Canada on behalf of the Appellant and
reimbursement of the same to the ATI Canada represents

free cash/income chargeable to tax in the hands of ATI
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Canada in India as 'Others income under Article 21 of the
Double Taxation Avoidance Agreement (‘DTAA’ or the 'Tax

Treaty’) entered into between India and Canada.

That on the facts and in the circumstances of the case and in
law, the Ld. ADIT erred and the Hon'ble CIT(A) further erred
in holding that the reimbursement of Engineering services to
ATI Canada was a colourable device to repatriate cash/profits
outside India without appreciating the fact that the Appellant
being a captive service provider to ATI Technologies, Canada
under cost plus pricing model, the reimbursement, on the
contrary, resulted in net cash flow/ additional profits in the

hands of the Appellant Company.

That on the facts and circumstances of the case and in law,
the Ld. ADIT erred and the Hon’ble CIT(A) further erred in not
discharging the onus of proving the ulterior motive or tax
benefit arising to the Appellant Company on account out of
reimbursement of Engineering services to ATI Canada while
alleging that the said reimbursement was a colorable device

to repatriate profits/cash to ATI Canada.

That on the facts and circumstances of the case and in law,
the Ld. ADIT erred and the Ld. CIT(A) further erred in not
relying on the categorical findings of the Hon'ble
Commissioner of Customs, Central Excise and Service Tax,
vide his order dated 23 July 2012 that the Engineering
Services provided by Soctronics under the arrangement with

ATI Canada was for the benefit of the Appellant Company.
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That on the facts and in the circumstances of the case, the
Ld. ADIT erred and the Hon'ble CIT(A) further erred in not
appreciating the fact that the statements made by the
officials of Scotronics based on which the impugned order
under section 201(1)/(1A) of the Act was passed, were in fact
interested parties to the outcome of the said order and hence

their statements could not be relied upon.

That on the facts and in the circumstances of the case, the
Ld. ADIT erred and the Hon'ble CIT(A) further erred in not
taking full cognizance of the additonal evidence produced by
the Appellant Company during the remand proceedings which
clearly established the contradictions in the statements made

by the directors/employees of Soctronics.

That on the facts and in the circumstances of the case, the
Ld. ADIT erred and the Hon'ble CIT(A) further erred in not
appreciating the fact that appreciating the fact that the
reimbursement of Engineering service expenses was on cost
to cost basis and as per the settled judicial precedents, in
case of cost to cost reimbursement, there is no obligation to

deduct tax at source under section 195 of the Act.

Without prejudice to grounds 3 to 9 above, that on the
facts and in the circumstances of the case, the Ld. ADIT erred
and the Hon'ble CIT(A) further erred in not appreciating the
fact that the real beneficiary of the payments made by the
Appellant to ATI Canada towards cross charge of Engineering
services was Scotronics and thus the provisions of section
194] of the Act read with section191 of the Act should only

come into operation.
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That on the facts and in the circumstances of the case and in
law, the Ld. ADIT erred and the Hon'ble CIT(A) further erred
in holding that 50% of the reimbursement towards software
licensee by the Appellant Company to ATI Canada was
taxable in the hands of ATI Canada in India as 'Royalty’ under
Article 12 of the DTAA.

That on the facts and in the circumstances of the case, the
Ld. ADIT erred and the Hon'ble CIT(A) further erred in
concluding that the balance fifty percent of cross chares

made towards 'Software licenses’” as not reasonable.

That on the facts and in the circumstances of the case, the
Ld. ADIT erred and the Hon'ble CIT(A) further erred in
questioning the commercial/business expediency of software

expenses in proceedings under section 201(1) of the Act.

That on the facts and in the circumstances of the case, the
Ld. ADIT erred and the Hon'ble CIT(A) further erred in holding
the alleged 150% unreasonable payment towards software
licenses as income chargeable to tax in India in the hands of
ATI Canada as ‘Other Income’ as per Article 21 of the DTAA.

That on the facts and in the circumstances of the case, the
Ld. ADIT erred and the Hon'ble CIT(A) further erred in not
appreciating the fact that the reimbursement of Software
license expenses was on cost to cost basis and as per the
settled judicial precedents in case of cost to cost
reimbursements there is no obligation to deduct tax at

source under section 195 of the Act.
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16. That on the facts and in the circumstances of the case, the
Ld. ADIT erred in computing interest while passing order
under section 201(1)/201(1A) of the Act.

17. Without prejudice to above ground No.s 1 to 16 above,
the Ld. ADIT erred and the Hon'ble CIT(A) further erred in not
appreciating the fact that ATI Canada being the shareholder
of the Appellant, the reimbursement towards Engineering
services and 50% of the software licenses alleged to be
unreasonable can at the most be categorized as dividend
income under section 2(22)(a) of the Act in the hands of ATI

Canada.”

21. As regards Grounds No.1 and 2, the learned counsel for
the assessee submitted that they are general in nature, requiring

no specific adjudication.

22. The common issue involved in grounds No.3 to 9
relates to the determination of the exact nature of the amount
claimed to be remitted by the assessee to ATI Technologies,
Canada on account of reimbursement of engineering expenses
incurred on services rendered by Soctronics Technologies P. Ltd.
and the obligation of the assessee to deduct tax at source form the
said remittance, depending upon the chargeability of the said

amount in the hands of the ATI Technologies, Canada in India.

23. The learned counsel for the assessee submitted that
while rejecting the claim of the assessee that the amount in
question was actually paid to parent company towards
reimbursement of expenses incurred on services availed from

Soctronics Technologies P. Ltd. and holding the same to be extra
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profit or cash paid gratuitously by the assessee to its parent
company without there being any services availed by it, the
Assessing Officer as well as the CIT(A) completely ignored the
business model of the assessee company. He explained that the
assessee company is engaged by the ATI Technologies, Canada to
run chip designing and software development services in connection
with the development of consumer technologies as per the master
service agreement and since the assessee company did not have
complete skill set to render the full set of services to its parent
company as agreed, the latter engaged Soctronics Technologies P.
Ltd. to provide the requisite portion of services on its behalf to the
assessee company. He invited our attention to the tripartite
agreement dated 1% April, 2005 entered into between the ATI
Technologies, Canada, the assessee company and ATI
Technologies, Barbodos placed at pages 1086 to 1094 of the paper-
book and submitted that as per the said agreement, which was
entered into in furtherance with the Master Transfer Pricing
Agreement, services contracted by one party from a third party
were meant for the benefit of all other members of the ATI
Technologies Group. As required by the bench, he also filed a copy
of the Master Transfer Pricing Agreement entered into between all
ATI Technologies Group companies which was not filed before the
authorities below and pointed out from the said agreement that the
services contracted by one party form third party were available for
the benefit of one or more members of the ATI Group. He
contended that as per the arrangement between the group
companies, skill resources availed from Soctronics India Private
Limited were made available by its parent company to the assessee
company and the parent company in turn raised debit notes on the
assessee company as a back to back cost recharge without any

mark up.
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24. The learned counsel for the assessee pointed out that
the assessee company was operating on a cost plus model and
accordingly raised invoices on ATI Technologies, Canada on cost
plus mark up of 12 to 14%. He submitted that this cost also
included the amount charged by ATI Technologies, Canada to the
assessee company and the assessee company thus got back
whatever amount was reimbursed to ATI Technologies, Canada
alongwith a mark up of 12 to 14%. He contended that the basic
premise of the allegation made by the Assessing Officer and the
learned CIT(A) that the remittance claimed to be made by the
assessee company to ATI Technologies, Canada on account of
reimbursement of expenses was actually a ploy to divert/repatriate

cash/profit outside India was totally unfounded.

25. The learned counsel for the assessee invited our
attention to the copy of the order passed by the Commissioner of
Service Tax wherein service tax liability was levied after having
found that the assessee company was the beneficiary of the
engineering services provided by Soctronics Technologies P. Ltd..
He submitted that this finding of the Commissioner of Service Tax
has not been rebutted even by the Assessing Officer and the CIT(A)
and on the other hand, they have observed in their respective
orders that going by the order of the Commissioner of Service Tax,
the payment/ reimbursement by the assessee company to ATI
Technologies, Canada clearly represented ‘fees for included
services’ . He reiterated that the Assessing Officer and the learned
CIT(A) have also failed to appreciate the fact that going by the cost
plus model followed by the assessee company for raising the
invoices on its parent company, there was neither any diversion of

income from the assessee company nor any fresh cash/income in
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the hands of ATI Technologies, Canada on account of cross
charges. He contended that there was in fact more income by way
of cash inflow to the assessee company as a result of payment of
such cross charges, as the same was included in the cost invoiced
by the assessee company to ATI Technologies, Canada alongwith
mark up. He contended that the ATI Technologies, Canada thus
actually lost more money by way of mark up charged by the
assessee on cost incurred, which was inclusive of cross charges

paid by the assessee to ATI Technologies, Canada.

26. The learned counsel for the assessee invited our
attention to paragraph 6.2 of the order of the Commissioner of
Service Tax at page 1112 of the paper-book, and pointed out that
a clear cut finding was recorded therein that as per the agreement
between the Soctronics Technologies P. Ltd. and ATI Technologies,
Canada, Soctronics Technologies P. Ltd. was required to provide
requisite engineers to the assessee company, so that it could
accomplish the tasks of research, development, etc. to ATI
Technologies, Canada as per the master service agreement. He
specifically pointed out that this finding was recorded by the
Commissioner of Service Tax on the basis of the due search and
verification of records by the service tax authorities and the same
should have been given proper and due consideration by the
Assessing Officer as well as the learned CIT(A), for arriving at a
correct conclusion. He submitted that they, however, have relied
on the statements of the promoters and employees of Soctronics
Technologies P. Ltd. overlooking the fact that Soctronics
Technologies P. Ltd. was an interested party, as it was claiming
deduction under S.10A of the Act, claiming the services rendered to
ATI Technologies, Canada as export sales. He contended that the

said statements given by the interested parties to protect their
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claim of deduction under S.10A cannot be relied upon and even the
contradictions in their statements have been clearly pointed out by
the assessee in the written submissions filed before the authorities
below on 30™ August and 20™ October 2013 (copies at pages 491
to 499 and 586 to 589 of the paper-book).

27. The learned counsel for the assessee contended that
the assessee company thus was indeed a beneficiary of engineering
services rendered by Soctronics Technologies P. Ltd. for which ATI
Technologies, Canada initially made the payment and later on cross
charged to the assessee on cost to cost basis. He contended that
there was no outflow of cash/profits from the assessee company to
ATI Technologies, Canada, as alleged by the authorities below and
there being no ulterior tax motive for the assessee company to
record false cross charges, the authorities below were not justified
in treating the amount of cross charges paid by the assessee to ATI
Technologies, Canada as extra cash/profit, which was chargeable to
tax in India, as income from other sources. He contended that all
the facts of the case, evidence brought on record by the assessee
and the order of the Commissioner of Service Tax are sufficient to
show that the amount in question was paid by the assessee to ATI
Technologies, Canada on account of services rendered by
Soctronics Technologies P. Ltd. for the benefit of the assessee
company and the same was not in the nature of any gratuitous
payments made to its parent company, which is chargeable to tax
in India as income from other sources, as held by the authorities

below.

28. The learned counsel for the assessee submitted that
the cross-charges made by the assessee company towards

engineering services being in the nature of pure reimbursement at
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cost without any income element embedded in it, the same falls
outside the purview of S.195 of the Act. He contended that S.195
casts an obligation on any person, who is responsible to pay to a
non-resident, any sum chargeable under the provisions of the Act,
to deduct tax at the rates in force. Relying on the various judicial
pronouncements, he contended that since the amount in question
paid by the assessee company to ATI Technologies, Canada was on
account of reimbursement of actual expenses incurred on cost to
cost basis, without there being any element of profit, the same was
not chargeable to tax in India in the hands of ATI Technologies,
Canada and there was no requirement of deduction of tax at
source, as per the provisions of S.195. He contended that the
assessee consequently cannot be treated as an assessee in default
under S.201/201(1A) for non-deduction of tax at source from the

said payment.

29. The Learned Departmental Representative, on the other
hand, submitted that the claim of the assessee company of having
availed the services of Soctronics India Private Limited through its
parent company in Canada was not supported by any agreement
either between the assessee company and Soctronics India Private
Limited or between the assessee company and its parent company.
He submitted that even the enquiries and investigations made by
the Assessing Officer clearly revealed that the beneficiary of
services rendered by Soctronics India Private Limited was ATI
Technologies, Canada and not the assessee company. He submitted
that there is no evidence whatsoever brought on record by the
assessee to show that it was the beneficiary of the services
rendered by Soctronics India Private Limited for which payment was
initially made by ATI Technologies, Canada and the same is claimed

to be subsequently reimbursed by it. He contended that even the so
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called Master Transfer Pricing Agreement now submitted by the
learned counsel for the assessee for the first time before the
Tribunal is very vague and general and do not establish the case of
the assessee that it was the beneficiary of services rendered by
Soctronics India Private Limited. He submitted that examination
conducted by the Assessing Officer clearly established that the
services availed from Soctronics India Private Limited were placed
in the repository maintained with ATI Technologies, Canada and the
same were available to all the group companies. He contended that
in these facts and circumstances, the stand of the assessee cannot
be accepted that the entire cost of services rendered by Soctronics
India Private Limited was borne by it and the same was fully

reimbursed to ATI Technologies, Canada.

30. As regards the order of the Commissioner of Service
Tax relied upon by the learned counsel for the assessee in support
of its case, the Learned Departmental Representative submitted
that the finding given therein is relevant only to the extent of
services rendered by ATI Technologies, Canada to the assessee
company for the purpose of levy of service tax. He contended that
the finding given by the Commissioner of Service Tax that the
services rendered were availed by ATI Technologies, Canada from
Soctronics India Private Limited, however, was not relevant or
germane to the issue involved in the context of service tax liability
and the same therefore, cannot be taken cognizance of, to decide
the issue involved in the present context in the income tax
proceedings. He contended that the sole beneficiary of the
services rendered by the Soctronics India Private Limited thus was
found to be ATI Technologies, Canada by the Assessing Officer and
in the absence of any evidence to show that the assessee company

also availed the benefit of the said services form ATI Technologies,
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Canada, the amount claimed to be remitted as the reimbursement
of cost of the services was nothing but the payment of extra profit
made by the assessee to the ATI Technologies, Canada which was
chargeable to tax in the hands of the said company in India as

income from other sources.

31. We have considered the rival contentions and also
perused the relevant material on record. The main issue involved
in these appeals is whether the assessee company can be treated
as an assessee in default under S.201(1) for its failure to deduct
tax at source from the amounts remitted to ATI Technologies,
Canada on account of engineering services and software
applications/licences. This will depend upon the taxability of the
said amounts in the hands of the ATI Technologies, Canada, in
India, as the obligation/liability of the assessee to deduct tax at
source from these amounts will depend upon as to whether the said
amounts are chargeable to tax in India in the hands of ATI
Technologies, Canada as per the specific provisions contained in
S.195. In order to determine the taxability of the said amount in
the hands or ATI Technologies, Canada in India as per the domestic
law as well as India-Canada DTAA, it is necessary to ascertain the
exact nature of the amounts keeping in view the relevant facts of
the case as well as material placed on record before us. The
assessee in this case has raised various grounds to dispute its
liability to deduct tax at source and has also raised certain
alternative contentions in support of its case. We therefore, now
proceed to decide the issues involved in the appeals with reference

to the specific grounds raised by the assessee.

32. The common issue which is raised in ground Nos.3 to 9

of the assessee’s appeals relates to its claim that the amount
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remitted on account of engineering services to ATI Technologies,
Canada was nothing but reimbursement of actual expenses incurred
by the said parent company and there being no element of profit
involved therein, it was not chargeable to tax in India in the hands
of ATI Technologies, Canada and there was no question of
deduction of tax at source. The stand taken by the assessee in this
regard is that the relevant engineering services were availed by ATI
Technologies, Canada on its behalf from Soctronics India Private
Limited and the amount paid for such services to Soctronics India
Private Limited by ATI Technologies, Canada was simply reimbursed
by the assessee company on actual cost basis. Although this stand
of the assessee was supported by the debit invoices raised on it by
ATI Technologies, Canada, the Assessing Officer as well as the
learned CIT(A) declined to accept the same firstly on the basis that
there was no agreement either between the ATI Technologies,
Canada and Soctronics India Private Limited or between ATI
Technologies, Canada and the assessee company and secondly on
the basis of statements given by the directors and employees of
Soctronics India Private Limited, which, according to the revenue
authorities, revealed that the beneficiary of the services rendered
by Soctronics India Private Limited was ATI Technologies, Canada

alone and not the assessee company.

33. In so far as the first objection raised by the Revenue
authorities is concerned, there is no dispute that there was no
agreement entered into either between the assessee company and
Soctronics India Private Limited or between the ATI Technologies,
Canada, and the assessee company, which was produced to
support the case of the assessee However, the agreement
between the ATI Technologies, Canada and its group companies

called Master Service Agreement was produced by the assessee,
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which was sufficient to show that the assessee company was
engaged by ATI Technologies, Canada to render chip designing and
software development services in connection with the development
of consumer technology and since the assessee company did not
have the complete skill set to render such services, the ATI
Technologies, Canada was to provide the requisite portion of
services to the assessee through other concerns. In furtherance of
the Master Service Agreement, the Master Transfer Pricing
Agreement was also entered into between the assessee company
and ATI Technologies, Canada which clearly provided that services
contracted by one party from a third party were also meant for the
benefit of other members of ATI group including the assessee
company. In our opinion, these agreements are sufficient to show
the business model followed by the entire group, whereby parent
company, i.e. ATI Technologies, Canada was entrusting specific
jobs to its subsidiaries and the services or skill set required for the
execution of the said job not available with the subsidiaries were
procured from the third parties and the same were made available
to the subsidiary company. It therefore, cannot be said that the
claim of the assessee of having availed the benefit of services
rendered by Soctronics India Private Limited through ATI
Technologies, Canada is not supported by any documentary
evidence in the form of agreements except the debit invoices

raised by ATI Technologies, Canada on the assessee company.

34. As regards the heavy reliance placed by the Assessing
Officer on the statements of the Directors and employees of
Soctronics India Private Limited to come to the conclusion that the
beneficiary of the services rendered by the said Indian concern was
only ATI Technologies, Canada, it is pertinent to note that the

amount received by the said concern from ATI Technologies,
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Canada for the services rendered was claimed to be export sales
eligible for deduction under S.10A of the Act, and keeping in view
this vital aspect, we are inclined to accept the contention of the
learned counsel for the assessee that the said party, in order to
protect their own interests, did not reveal the involvement of the
assessee company and emphasised that the beneficiary of the
services rendered by them was only the ATI Technologies, Canada.
M/s. Soctronics India Private Limited thus was clearly an interested
party and the statements made by the Board of Directors and the
employees to protect their own interest and to ensure that their
claim for deduction under S.10A is not adversely affected, cannot
be relied upon to conclusively hold that the beneficiary of services
rendered by them was ATI Technologies, Canada only. In our
opinion, the claim of the assessee of having availed the benefit of
services rendered by Soctronics India Private Limited to ATI
Technologies, Canada needs to be considered on the basis of the
other facts of the case, which are relevant in this context as well as

other documentary evidence available on record.

35. As already noted above, the claim of the assessee of
having remitted the amount in question to ATI Technologies,
Canada for the services availed by the said company from
Soctronics India Private Limited , which was duly supported by
debit invoices raised by the said company, was rejected by the
authorities below and it was held by them that the said amount was
paid by the assessee to ATI Technologies, Canada as extra
profit/cash, without there being any services provided by the said
company for some extra consideration, such as tax benefit. As
submitted by the learned counsel for the assessee in this regard,
the assessee company however, was following a cost plus model

and the amount in question claimed to be paid by it to ATI
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Technologies, Canada for engineering services forming part of its
cost was duly recovered from ATI Technologies, Canada alongwith
mark up. Keeping in view this factual position, which has not been
disputed by the learned Departmental Representative, we are
unable to visualize as to how any benefit could accrue to ATI
Technologies, Canada by payment of the amount in question, even
if it is assumed for the sake of argument that it was nothing but
payment of extra profit/cash by the assessee company, without
there being provision of any services, as alleged by the Revenue
authorities. As rightly contended by the learned counsel for the
assessee, ATI Technologies, Canada was actually a loser as a result
of this arrangement in as much as the amount in question received
by it was not only paid back to the assessee company, but the

same was paid back with mark up.

36. It is observed that the exact nature of this arrangement
or transaction was also examined by the service tax authorities to
ascertain the liability on account of service tax and the matter went
up to the Commissioner of Service Tax, who passed an order dated
23.7.2012 deciding this issue. A copy of the said order is placed at
pages 1110 to 1145 of the assessee’s paper-book and a perusal of
the same shows that a finding was recorded by him in paragraph
No.6, on verification of the documents recovered during the search
operation and the record/information submitted by the assessee
that the ATI Group had a Master Transfer Pricing Agreement
among themselves to provide the R&D services and as per clause 4
of the said agreement, a supplying member of the ATI Group was
to make a charge for the services rendered or provided by it to
another member of the ATI group at ‘cost plus’ with profit
component. It was also noted in paragraph No.6.2, on verification

of the documents, that ATI has a Contractor Service Agreement
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with Soctronics India Private Limited (earlier known as GD Micro
Systems) for providing required humber of engineers to accomplish
the tasks relating to research and development to the assessee
company. The tasks accomplished by the said engineers were also
identified as pertaining to design, verification, model building, chip
qualification debugging activities of Application Integrated
Circuits, etc., for which payments were stated to be made in foreign
currency by ATI Technologies, Canada. It was further observed in
paragraph 6.3 by the Commissioner of Service Tax that these
services rendered by the vendors and procured by ATI
Technologies, Canada were provided to the assessee company for
utilsing the same in rendering software development and research
services. In our opinion, these clear cut findings recorded by the
Commissioner of Service Tax were sufficient to show that the
benefit of services rendered by Soctronics India Private Limited and
procured by ATI Technologies, Canada was availed by the assessee
company, and the amount in question was paid by the assessee

company to ATI Technologies, Canada for such services.

37. It is observed that the Assessing Officer, however,
brushed aside the findings recorded by Commissioner of Service
Tax and relevant evidence in the form of order of the Commissioner
of Service Tax on the ground that there was delay on the part of
the assessee to submit the said order passed on 23.7.2012 and by
the time it was filed, he had already completed his investigations,
which, according to him, revealed that the beneficiary of the
services rendered by Soctronics India Private Limited was only ATI
Technologies, Canada and not the assessee company. As already
held by us, the main evidence collected by the Assessing Officer
during the course of such investigation in the form of statements of

Directors and employees of Soctronics India Private Limited, was
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not a reliable evidence to conclusively establish the case of the
Assessing Officer. Moreover, the findings recorded by the
commissioner of Service Tax were not specifically disputed either by
the Assessing Officer or the learned CIT(A). On the other hand,
they observed in their respective orders that going by the findings
given by the Commissioner of Service Tax in his order, the services
availed by the assessee company from ATI Technologies, Canada
through Soctronics India Private Limited were in the nature of
technical services and accordingly, the amount paid for such
services by the assessee company was chargeable to tax in the
hands of ATI Technologies, Canada in India as 'fees for included

services’ as per domestic law as well as India Canada DATA.

38. There is one more interesting aspect relating to this
issue. As submitted by the learned counsel for the assessee,
Soctronics India Private Limited has entered into a direct agreement
with the assessee company from assessment year 2010-11
onwards to provide similar services as rendered in the earlier years
including the years under consideration as per the agreement
entered into with ATI Technologies, Canada. As further submitted
by him, the genuineness of the services rendered as per the said
agreement to assessee company by Soctronics India Private Limited
for assessment year 2010-11 and onwards is not disputed by the
dept. It seems that from assessment year 2010-11 onwards,
Soctronics India Private Limited was no more eligible for the benefit
of deduction available under S.10A and accordingly, they agreed to
enter into a direct agreement with the assessee company. Be that
as it may, this subsequent development clearly supports the case of
the assessee that the services rendered by Soctronics India Private

Limited and procured by the ATI Technologies, Canada were meant

http://www.itatonline.org



52 ITA No.692-695/Hyd/2014
M/s. AMD Research & Development
Center India Private Limited,
Hyderabad

for the benefit of the assessee company also and the amount in

question was paid to ATI Technologies, Canada for such services.

39. Having held that the amount in question was paid by
the assessee company to ATI Technologies, Canada for the benefit
it derived in the form of services procured from Soctronics India
Private Limited and provided to it by ATI Technologies, Canada,
and it is not a case of any payment of extra profit/cash by the
assessee company to ATI Technologies, Canada as alleged by the
authorities below, the next issue that arises for our consideration is
whether it was a case of a mere reimbursement of actual expenses
incurred by the ATI Technologies, Canada on cost basis without
any profit element involved therein as claimed by the assessee. In
this regard, it is pertinent to note that the services were rendered
by Soctronics India Private Limited to ATI Technologies, Canada as
per the Contractor Service Agreement executed on 20th March,
2006 (a copy of the said agreement is placed at pages 1098 to
1109 of the assessee’s paper book). As stipulated in the preamble
of the said agreement, Soctronics India Private Limited was
retained by ATI Technologies, Canada as contractor to provide
certain services as detailed in the schedule of services attached to
the agreement. Clause 2 of the said agreement specified that in
rendering the services to ATI Technologies, Canada, Soctronics
India Private Limited may develop scientific, technical and/or
business innovations. It further specified in sub-clause (b) of clause
2.1 that the contractor, i.e. Soctronics India Private Limited agrees
that all innovations and contract work product resulting from the
provision of such services will be the sole and exclusive property of
ATI Technologies, Canada and the contractor assigns to ATI
Technologies, Canada all the rights in innovations and such work

products and in all related patents, patent applications, copy rights
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mask work rights , trade arks, trade secrets, rights of priority and

other proprietary rights.

40. It may also be relevant to note here that even as per
the Master Transfer Pricing Agreement executed among the ATI
group companies, service contracted from third parties procured by
ATI Technologies, Canada were available for the benefit of other
group companies, including the assessee company. Having regard
to all these facts of the case including especially the fact that the
proprietary right of any of the inventions, and contract work
products resulting from the provision of services by Soctronics
India Private Limited were retained by ATI Technologies, Canada,
we are unable to accept the stand of the assessee that it was the
only beneficiary of the services rendered by Soctronics India Private
Limited through ATI Technologies, Canada and that it was a case of
pure reimbursement of actual expenses incurred by ATI
Technologies, Canada on cost basis, without there being any profit
element involved therein. In our opinion, ATI Technologies, Canada
was also substantially benefitted from the services rendered by
Soctronics India Private Limited by retaining the proprietary rights
and what was provided by them to the assessee was only a part of
the benefit of such services for consideration which was inclusive of
profit. It was thus not a case of gratuitous payment made by the
assessee company to ATI Technologies, Canada as alleged by the
revenue authorities, nor the case of reimbursement of actual
expense on cost basis simplicitor without any element of profit as

claimed by the assessee.

41. Having held that the amount in question was remitted
by the assessee company to ATI Technologies, Canada for certain

benefits received by it in the form of services procured by ATI
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Technologies, Canada from Soctronics India Private Limited and
provided to the assessee company, and it was not a case of either
gratuitous payment made by the assessee or mere reimbursement
of expenditure incurred by the ATI Technologies, Canada, the
question that now arises for our consideration is what exactly is the
nature of this payment. As already noted by us, almost similar
view, as taken by us on this issue, has been taken by the
Commissioner of Service Tax vide his order dated 23.7.2012. In
their respective orders, the Assessing Officer as well as the learned
CIT(A) have observed that if one were to go by the conclusion of
the Commissioner of Service Tax, the amount in question paid by
the assessee to ATI Technologies, Canada for services procured
from Soctronics India Private Limited and made available to the
assessee company will be in the nature of 'fee for included services’
which is chargeable to tax in the hands of ATI Technologies,
Canada as per the domestic law as well as India Canada DTAA. At
the time of hearing before us, when this position was confronted to
the learned counsel for the assessee, he has also agreed that if the
case of the assessee for reimbursement of actual cost to ATI
Technologies, Canada, without any profit element is not found
acceptable by the Tribunal, the amount in question is liable to be
treated as “fee for included services”, which is chargeable to tax in
India in the hands of ATI Technologies, Canada as per the domestic
law and India Canada DTAA. It accordingly follows that the
assessee company was liable to deduct tax at source from this
amount as per the provisions of S.195, and having failed do so, it
has to be treated as an assessee in default under S201(1) to the
extent of tax payable by ATI Technologies, Canada in India on the
mount in question which is in the nature of “fee for included
services”. We accordingly modify the order of the learned CIT(A) on

this issue and sustain the order of the Assessing Officer in treating
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the assessee as in default under S201(1) to the extent of tax
payable by ATI Technologies, Canada in India on the amount in
question which is chargeable as ‘fee for included services’ alongwith
interest payable thereon under S.201(1A). Grounds No.3 to 9 of

the assessee’s appeals are accordingly disposed of.

42. The issue raised in ground No.10 relates to the
assessee’s claim for the applicability of the provisions of S.194] of
the Act to the amount claimed to be paid to Soctronics India Private
Limited for the services availed through its parent company ATI

Technologies, Canada.

43. The learned counsel for the assessee submitted that the
real beneficiary of the services provided by the Soctronics India
Private Limited for which the amount in question was paid was the
assessee company and not its parent company, i.e. ATI
Technologies, Canada. He contended that it was thus a case of
payments made by the assessee company through its parent
company for the services availed from Soctronics India Private
Limited, another Indian concern and the same, therefore, was
covered under the provisions of S.194] and not S.195. He also
contended that it is, therefore, necessary that the taxability of the
amount in question is to be examined in the hands of Soctronics
India Private Limited, who is the ultimate recipient of the payments
made by the assessee for the services availed through its parent
company, and , if at all, tax is required to be deducted at source
form the said payments, the same could be only under S.194] of
the Act. Relying on the provisions of S.191 of the Act, he
contended that the assessee company as per the said provision can
be considered as in default under S.201(1) of the Act, only if the

relevant taxes due on the amount in question cannot be directly
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recovered from the deductee, i.e. Soctronics India Private Limited.
He contended that as per the information of the assessee company,
the amount in question received by Soctronics India Private Limited
from ATI Technologies, Canada has already been included in its
income declared in the returns for the relevant years and there
being no assessed taxes which are due from Soctronics India
Private Limited, the assessee company cannot be considered as in
default as per the provisions of S.191 of the Act. In support of this
contention, he relied on the decision of the Apex Court in the case
of Hindustan Coca-Cola Beverages Pvt. Ltd. V/s. CIT (293 ITR 226).

44, The learned Departmental Representative, on the other
hand, relied on the orders of the authorities below in support of the

Revenue’s case on this issue.

45, After considering the rival submissions and perusing the
relevant material on record, we are unable to accept the stand of
the assessee on this issue. As already held by us, the amount in
question was remitted by the assessee company to its parent
company in Canada for the services procured by the said company
from Soctronics India Private Limited and provided to the assessee
for which the assessee company was charged with profit. Keeping
in view this finding recorded by us, we do not find merit in the issue
raised by the assessee in ground No.10 and accordingly dismiss the

same.

46. Insofar as the amount claimed to be remitted by the
assessee to ATI Technologies, Canada on account of its share of
cost of software licences/applications is concerned, the assessee
has raised mainly three issues. The first issue as raised in ground

No.11 is that the amount paid to ATI Technologies, Canada for
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software licences/applications is not in the nature of royalty as
what the assessee got was only the use or right to use copy righted
article and not the use or right to use the copy right. The second
issue as raised by the assessee in ground Nos.12 to 14 is that the
authorities below are not justified in treating only 50% of the
amount remitted to ATI Technologies, Canada towards software
licenses applications as reasonable and treating the balance 50% as
excessive or unreasonable, which is chargeable to tax in the hands
of ATI Technologies, Canada as other income. The third issue that
is raised by the assessee in ground No.15 is that the amount in
question being cross charged by ATI Technologies, Canada on
account of share of software applications/lincences allocated to the
assessee on cost to cost basis, without any element of profit
embedded therein, the same is not chargeable to tax in the hands
of ATI Technologies, Canada and there is no question of deduction

of tax at source from the said amount.

47. As regards the issue raised in ground No.11 relating to
the treatment given by the learned CIT(A) to the 50% of the
amount reimbursed by the assessee company to ATI Technologies,
Canada towards software licence fee as ‘royalty’ chargeable to tax
in India as per Article 12 of the India Canada DTAA, the learned
counsel for the assessee submitted that the cross charges made
towards reimbursement of software licences by the assessee
company to ATI Technologies, Canada were on cost to cost basis
and there being no income element embedded therein, the same
cannot constitute income in the hands of the ATI Technologies,
Canada. Without prejudice to this contention and as an alternative,
he contended that the payments made by the assessee to ATI
Technologies, Canada for software licences were only towards right

to use copy righted article. He explained that ATI Technologies,
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Canada only procured software licences from third parties for the
group as a whole and later cross charged the same to different
groups and entities including the assessee company for such usage
of licences by each of the group entities. He contended that ATI
Technologies, Canada thus did not have any copy right to such
licences and it, therefore, was not in a position to charge for the
use of copy right. He contended that the payment made by the
assessee company to ATI Technologies, Canada towards cross
charges for software licences thus cannot be considered as royalty
both under the provisions of the Act as well as India Canada DTAA.
He invited our attention to the definition of the term ‘royalty’ as
given in Article 12(3) of the India Canada DTAA and submitted that
the said definition covers within its ambit only the payments for
use or right to use copy right and does not cover use or right to use

the copy righted article.

48. The learned counsel for the assessee contended that
the assessee in the present case at the most can be considered to
have mere user right in the copy righted software and not the right
of use of copy right. Relying on the decision of the coordinate bench
of this Tribunal in the case of ADIT(International Taxation) V/s.
M/s. Batronics India Ltd. (ITA No.918/Hyd/2010), he contended
that payment in respect of rights which enable the effective
operation of the programme by the user, should be dealt with as
business income in accordance with Article 7 of the DTAA. He
contended that the payments made by the assessee, even if the
same are sought to be for use of a copy righted software, cannot be
considered as royalty under India Canada DATAA and the same will
constitute business profit of ATI Technologies, Canada as per Article
7 of the DTAA He contended that since there was no permanent

establishment of ATI Technologies, Canada in India during the
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relevant years, the business profit was not taxable in the hands of
the said company in India, and consequently, there was no
obligation on the assessee company to deduct tax at source from
the payments made to the said company, which constituted its
business income. He clarified that although the definition of the
term ‘royalty’ under the domestic Act has been enlarged by the
retrospective amendment, the said amendment has no application
in the assessee’s case, in the absence of any change in the
definition of ‘Royalty’ given in India Canada DTAA. He contended
that a person who did not deduct tax based on the law as existed at
the time of transaction, in any case, cannot be expected to deduct
tax based on the law amended retrospectively. He also contended
that the law cannot possibly compel a person to do something

which is impossible to perform.

49, As regards the common issue involved in ground No.s
12 to 14 relating to the action of the learned CIT(A) in accepting
only 50% of the cross charges made towards software licenses as
reasonable and treating the balance 50% as excessive and
unreasonable, which is liable to be taxed in the hands of ATI
Technologies, Canada as other income in India, the learned counsel
for the assessee invited our attention to the year-wise details of
software licences procured and cross charges made to ATI
Technologies, Canada placed at pages 875 to 925 of the paper-
book. He contended that these details aloghwith sample copies of
the software licence agreements entered into by ATI Technologies,
Canada on its behalf and on behalf of the entire group as a whole
were sufficient to establish the genuineness of the cross charges
paid by the assessee towards software license. He contended that
relying on the details and documents filed by the assessee as

additional evidence before the learned CIT(A), the Assessing Officer
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also accepted in the remand report that the cross charges for the
software licence made by the parent company to the assessee
company were justified and even the learned CIT(A) concurred with
the said finding. He contended that when the genuineness of the
cross chares paid by the assessee to its parent company on account
of software licences was accepted by the Assessing Officer as well
as the learned CIT(A), there was no justification to still hold 50% of
such charges as unreasonable and excessive, especially during the
course of proceedings under S.201(1) of the Act, where the scope is
only to determine the TDS implications. He contended that
untenability of this action becomes evident also in the light of the
fact that the assessee company was working on cost plus method
and as the cross charges paid were subsequently recovered
alongwith mark up from the parent company, it clearly shows that
there was no reason or ulterior motive for ATI Technologies,
Canada to cross charge more than the reasonable amount towards
software licences. He contended that even the reliance placed by
the learned CIT(A) on Article 12(8) of India Canada DTAA to hold
the alleged excess payment of royalty as income from other sources
is misplaced, as the OECD Commentary on model tax convention
has clearly clarified that Article 12(8) permits only the adjustment
of the amount of royalty and not the reclassification of royalty in
such a manner as to give it a different character. He contended
that the alleged excess amount of royalty therefore, cannot be re-
characterised as income from other sources and at best it can only
be subjected to withholding tax as royalty as per the domestic law
in terms of S.115A of the Act at the rate of 10%.

50. As regards the issue raised in ground No.15 relating to
the assessee’s claim that the reimbursement of software licence

expenses being on cost to cost basis, without any element of profit
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and consequently there being no income chargeable to tax in the
hands of ATI Technologies, Canada in India, there can be no
question of deduction of tax at source under S.195, the learned
counsel for the assessee reiterated before us the submissions made
by him while arguing the similar issue involved in grounds No.3 to 9
in respect of payment claimed to be made on account of
engineering services availed through ATI Technologies, Canada

from Soctronics India Private Limited.

51. The Learned Departmental Representative, on the other
hand, submitted that there was no basis of allocation of such
expense given or explained by the assessee. He contended that in
the absence of basis of allocation as well as copies of all the
relevant agreements to show purchase of software licences by ATI
Technologies, Canada, the genuineness of the amount claimed to
be remitted by the assessee on account of its share of cost incurred
by ATI Technologies, Canada on purchase of software licenses was
rightly doubted by the Assessing Officer as well as the learned
CIT(A) to the extent of 50%. He also contended that the nature of
software provided by ATI Technologies, Canada and the scope of
use of such software by the assessee company cannot be
ascertained in the absence of any agreement between the assessee
and the ATI Technologies, Canada which is necessary to evaluate
the argument of the learned counsel for the assessee that it was a
case of use or right to use of copy righted article and not of the
copy right as such. He contended that if it is a case of cost
initially paid by the ATI Technologies, Canada for purchase software
and reimbursement of the same subsequently by the assessee
company as claimed, it clearly amounts to purchase of the
software by the assessee company, which generally involves use or

right to use the copy right as well.
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52. As regards the contention of the learned counsel for
the assessee that there is no justification in the action of the
authorities below in accepting its claim for software expenses only
to the extent of 50% and treating the balance 50% as extra
payment chargeable to tax as income from other sources and that
such recharacterisation is not permissible, the Learned
Departmental Representative contended that the entire amount was
claimed to be remitted by the assessee on account of
reimbursement or payment of its share of cost of software
expenses, without making any classification. According to him, it
was therefore, open for the Revenue authorities to decide the
nature of such payment and it is not a case of recharacterisation or
reclassification of income, as alleged by the learned counsel for the

dSSessee.

53. As regards the contention of the learned counsel for the
assessee that the entire amount in question paid to ATI
Technologies, Canada having been included in the cost and the
same having been recovered subsequently from ATI Technologies,
Canada alongwith mark up, there is no case of any tax planning or
tax avoidance as alleged by the authorities below, the Learned
Departmental Representative submitted that by making this entire
arrangement, Soctronics India Private Limited got full benefit of
deduction available under S.10A and this vital aspect needs to be
taken into consideration while deciding the aspect of the tax benefit

or tax avoidance managed by the entire group as a whole.

54. We have heard the arguments of both the sides and
also perused the relevant material on record. As regards the claim
of the assessee that the amount in question is cross charged by ATI

Technologies, Canada on account of software applications/licences
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on cost to cost basis, we find from the details and documents
submitted by the assessee that there is nothing to support and
substantiate the stand of the assessee. These details are placed at
pages 875 to 925 of the assessee’s paper-book and a perusal of the
same shows that even the basis of cost claimed to be allocated by
ATI Technologies, Canada to the assessee company is not given
anywhere. Two agreements for purchase of software licences by
ATI Technologies, Canada are filed by the assessee, which merely
show the terms and conditions on which some of the software
licenses were acquired by ATI Technologies, Canada. It is however,
not clear as to on what terms, the software licences acquired by ATI
Technologies, Canada were made available for the use of other
group companies, including the assessee company. In the absence
of these details as well as the basis of allocation of cost of software
applications/licences, we find it difficult to accept the contention of
the assessee that the amount in question paid by it to ATI
Technologies, Canada towards its share of software
applications/licences on cost to cost basis, without involvement of
any element of profit, so as to say that the amount so remitted is
not chargeable to tax in the hands of ATI Technologies, Canada in
India, being merely in the nature of reimbursement of actual
expenses incurred by the said company, without any profit
element. We therefore, dismiss ground no.15 of the assessee’s

appeal.

55. As regards the issue involved in ground Nos.12 tol4
relating to the action of the authorities below in treating only 50%
of the amount claimed to be remitted by the assessee to ATI
Technologies, Canada on account of cost of software
licences/applications as reasonable, it is observed that the entire

claim of the assessee on this issue was initially disallowed by the
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Assessing Officer in the order passed under S.201(1)/201(1A) and
the full amount was treated by him as extra profit or cash paid by
the assessee to ATI Technologies, Canada in the absence of
relevant details and documents filed by the assessee. During the
course of appellate proceedings before the learned CIT(A), the
assessee, however, filed such details and documents and on
verification of the same, the Assessing Officer found the claim of
the assessee on this issue to be genuine, but accepted the amount
paid by the assessee to ATI Technologies, Canada only to the
extent of 50% as reasonable, with which the learned CIT(A) also
agreed. In our opinion, when the relevant details were filed by the
assessee showing the amounts paid to ATI Technologies, Canada
for use of specific software licences and some of the software
licence agreements were also filed by the assessee showing the
purchase of software licenses by ATI Technologies, Canada, as
sample copies, there was no reason for the authorities below to
accept only 50% of the claim of the assessee of having paid the
amount in question for use of software licenses as reasonable and
treating the balance 50% as payment of extra profit or cash by the
assessee company to ATI Technologies, Canada. As rightly
submitted by the learned counsel for the assessee, when the
genuineness of the assessee’s claim of having paid the amount in
question to ATI Technologies, Canada for use of software licenses
was accepted by the Assessing Officer as well as the learned
CIT(A), there was no reason for them to accept only 50% of the
amount paid as reasonable and treating the balance amount as
unreasonable or excessive and that too without giving any basis to

do so.

56. As already noted by us, the entire amount in question

claimed to be paid by the assessee to ATI Technologies, Canada for
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use of software licences was included in its cost and the same was
subsequently recovered from ATI Technologies, Canada, alongwith
mark up, which clearly shows that there was no ulterior motive on
the part of the assessee to pay any extra profit or cash to ATI
Technologies, Canada in the guise of software application cost, as
alleged by the Assessing Officer. Having regard to all these facts
and circumstances of the case, we are of the view that the
authorities below are not justified in treating 50% of the software
licence cost paid by the assessee company to ATI Technologies,
Canada as excessive and unreasonable and reversing their decision
on this issue, we accept the claim of the assessee of having paid
the entire amount in question to ATI Technologies, Canada for use
of software licences/applications. Grounds No.12 to 14 of the

assessee’s appeal are accordingly allowed.

57. Having held that the amount in question paid by the
assessee to ATI Technologies, Canada was not merely
reimbursement of software licence expenses allocated by the ATI
Technologies, Canada on cost to cost basis and that the same
entirely represented the amount remitted by the assessee to ATI
Technologies, Canada for use of software license/application, the
next issue that arises for consideration, as raised by the assessee in
ground no.11, is whether the amount is in the nature of royalty
chargeable to tax in the hands of ATI Technologies, Canada in
India. In this regard, the learned counsel for the assessee has
raised a contention before us that the amount in question having
been paid by the assessee to ATI Technologies, Canada for use or
right to use a copy righted article and not the use or right to use
the copy right in the relevant software, the same is not in the
nature of royalty as per Article 12 of the India-Canada DTAA. In this

regard, it is observed that the amount in question was paid by the
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assessee to the ATI Technologies, Canada during the previous years
relevant to assessment years 2007-08 and 2008-09 for use of total
16 software licenses/applications. A perusal of the documents filed
by the assessee in this regard shows that only two agreements are
placed on record by the assessee for purchase of software licenses
by ATI Technologies, Canada as sample agreements. The
agreements for purchase of other 14 software licences by ATI
Technologies, Canada thus are not filed by the assessee. There is
also nothing either in the remand report of the Assessing Officer or
in the impugned order of the learned CIT(A) to show that the terms
of the two agreements filed, have been examined by them to find
out the exact rights acquired by the ATI Technologies, Canada, in
the case those two software licenses. It is also not clear from the
details and documents placed on record by the assessee as to what
are the rights in the software licences that have been transferred by
ATI Technologies, Canada to the assessee company. In the
absence of these details and due to lack of proper
examination/verification by the authorities below, we are of the
view that it is not possible to ascertain the claim of the assessee
that the amount in question was paid by it to ATI Technologies,
Canada only for use or right to use a copy righted article, i.e.
software and not for the use or right to use the copy right in the
said software, and it was thus not in the nature of royalty within
the meaning of Article 12 of the India-Canada DTAA. In this view
of the matter, we consider it just and proper to restore this issue to
the file of the Assessing Officer for deciding the same afresh after
verifying/examining all the relevant agreements and other
documentary evidence in accordance with law. Needless to observe
that the Assessing Officer shall afford sufficient opportunity of being
heard to the assessee who will be at liberty to place on record

before the Assessing Officer fresh documentary evidence, as may
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be required to support its claim on this issue. Ground No.11 of the
assessee’s appeal is accordingly treated as allowed for statistical

purposes.

58. The issue raised in ground No.16 relating to the wrong
quantification of interest by the Assessing Officer under S.201(1)
has not been pressed by the learned counsel for the assessee at
the time of hearing before us. The said ground is accordingly

dismissed.

59. As regards the alternative claim as raised in ground
No.17 to treat the 50% of the cross charges paid to ATI
Technologies, Canada on account of software license, held as
unreasonable and excessive, to be dividend income under
S.2(22)(a) of the Act, the learned counsel for the assessee
submitted that even if such alleged unreasonable or excessive
payment is considered to constitute fresh cash or income paid by
the assessee company to ATI Technologies, Canada, the same may
be treated as dividend paid to ATI Technologies, Canada, which is
the 100% share holder of the assessee company. He invited our
attention to S.2(22)(a) of the Act and contended that there being
sufficient accumulated profit available with the assessee company
at the relevant points of time, the release of the fresh cash by the
assessee company to ATI Technologies, Canada as alleged by the
learned CIT(A) may be classified as dividend under S.2(22)(a) of
the Act.

60. The learned Departmental Representative, on the other

hand, supported the orders of the Revenue authorities on this issue.

61. We have heard the arguments of both the sides and

also perused the relevant material on record. In view of our
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decision rendered on grounds no.12 to 14 treating the entire
amount paid by the assessee on account of software licences to ATI
Technologies, Canada as reasonable, the alternative claim of the
assessee, as raised in ground No.17 to treat 50% of the cross
charges paid by ATI Technologies, Canada on account of software
licences as dividend under S.2(22)(a), has become infructuous. This

ground is accordingly rejected.

62. In the result, all the four appeals are partly allowed.

Order pronounced in the court on 22" October, 2014

Sd/- Sd/-
(Saktijit Dey) (P.M.Jagtap)
Judicial Member Accountant Member
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