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IN THE HIGH COURT OF JUDICATURE AT BOMBAY

ORDINARY ORIGINAL CIVIL JURISDICTION g&
INCOME TAX APPEAL NO.362 OF 2014 &
The Commissioner of Income Tax-1, Mumbai Appell
Versus
ALSTOM Projects India Limited espon

Mr. PC. Chhotaray for the Appellant.
Mr. Mrunal Parekh i/b DMD Advocates for the Respondent.

4 SEPTEMBER 2016

) This ap yﬁl n Section 260A of the Income Tax Act (“the Act”)
assails the ord d! ed 23 July 2013 passed by the Income Tax Appellate

al @unal”). The impugned order relates to Assessment Year

@ Mr. PC. Chhotaray, learned Counsel for the Appellant urges the
o)

llowing question of law for our consideration :-

“Whether, on the facts and in the circumstances of the case and
in law, the Tribunal was justified in holding that the TPO has
applied the transfer pricing adjustment to all transactions, i.e.

entity level in the absence of actual segmental accounts being
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maintained on regular basis by the assessee ?”

3 The impugned order of the Tribunal upheld the Responde@

assessee's contention that the transfer pricing adjustment has to be e

only in respect of transaction entered into by the Respondent- e h
its Associated Enterprises. @

4 The grievance of the Revenue is that in the ab of segmental
accounts being maintained by the Respondent-assessee, transfer pricing
adjustment had to be done at entity le specifically asked Mr.
Chhotaray, learned Counsel for the ap t ther any such submission
? nal. At this, he fairly states
O%ha of the Revenue. Thus we fail

uestion arises from the impugned order of

was advanced by the Revenue

that no such submission was ma
to understand how the prese

the Tribunal.

5 Be that as-it may,\Mr. Chhotaray, learned Counsel for the Revenue
submits that id al question as raised herein had been admitted by this

Court an articular invited our attention to the following orders passed

of admission :-

Income Tax Appeal No0.298 of 2013; (Order dated 16

ommissioner of Income Tax-15 Vs. M/s Super Diamonds,
@ February 2015); and

(b) The Commissioner of Income Tax-8 Vs. Global Jewellery Pvt.
Ltd., Income Tax Appeal No.1395 of 2013. (Order dated 16
April 2015)

6 In both the above appeals we find that the question admitted was
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with regard to transfer pricing adjustment being done at the entity level
and not restricted only to the transactions with Associated Enterprise g&
However, both the appeals were admitted without the Court having h

benefit of submissions on behalf of the Respondent-assessee.

7 Thereafter this Court consequent to the abo

occasion to consider the issue of transfer pricing adjustments /being done
in respect of all transactions (entity level) or only in respect of transaction

entered into with Associated Enterprises in the foellowing cases :-

(i) The Commissioner of Inc%ne mbai Vs. M/s Hindustran
Unilever Ltd., Income Tax App % 013; (Order dated 26 July
2016)

(i)  CIT Vs. M/s Tara Jewellers Exports Pvt. Ltd. in Income Tax Appeal

No.1814 of 2013 d on 5% October 2015;
(iii) I raldite Pvt. Ltd. Income Tax Appeal No.1804 of 2013
rendere " November 2015;

IT Vs. M/s Thyssen Krupp Industries Pvt. Ltd. Income Tax Appeal

@o. 201 of 2013 rendered on 2™ December, 2015;

(v)  CIT Vs. M/s. Summit Diamond (India) Pvt. Ltd. Income Tax Appeal
No0.1647 of 2013 rendered on 11" July 2016.

In all above appeals, this Court after hearing both sides upheld the

http://www.itatonline.org

;i1 Uploaded on - 22/09/2016 ;i Downloaded on -14/12/2016 13:04:17 :::



Chittewan 4/6 13.ITXA 362-14.doc

view of the Tribunal that the transfer pricing adjustment has to be done
only in respect of International Transactions with Associated Enterprise
and not at an entity level. It may be pointed out that during the course
all the above appeals, the fact that two appeals had been admitted on

above issue were not pointed out.

8 Nevertheless, the distinction sought to be made by the| Revenue is
that the issue of non keeping of segmental accounts b Assessee was
not for consideration in the above cases which were dismissed, as in this

case.

&
9 This very issue/question ﬁ in was raised by the Revenue

in Pedro Araldite Pvt. Ltd.~(Su e question raised therein was as
under :-
“Whether on the facts and law the Tribunal was justified in
directing~/AO/TPO to bench mark as AE transactions
with reciating (a) the Assessee itself in its transfer

ly & report (TPSR) has chosen entity level PLI to

ark the AE transactions; (b) the Assessee had itself
iled to furnish audited segmental accounts and therefore,
the TPO had rightly applied revised PLI at the entity level to

determine the ALP ?”

At the above hearing, the Revenue accepted that even in the absence
of segmental accounts, the adjustment has to be done only in respect of the
international transactions with Associated Enterprises. This is so recorded

in the order dated 24 November 2015. Therefore, on the above ground
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itself, the question as proposed does not give rise to any substantial

question of law. %

10  We may once more note that the Income Tax Department within

this case, we find that the Revenue urges the ab
accounts would warrant entity wise adjustment, when the Revenue had
itself in Pedro Araldite Pvt. Ltd. (Supra) did not canvas oint, as even

according to it the issue stood covered by the earlier orders of this Court in

cannot take inconsistent positio<r>1 in

different standards to differen

laws should not degenerate.int

of law dependent upon the Assessee concerned.

11  We also note-that the Delhi High Court in Commissioner of Income
Tax Vs. Keihi Ifa Ltd. (ITA No.11 of 2015) decided on 9" September,

ing with transfer pricing adjustment in the absence of

unts held that adjustments have to be restricted only to

s” with Associated Enterprises. It further held that where

ade only in respect of the international transactions with Associated

nterprises.

12 We are in respectful agreement with the view of the Delhi High Court
in Keihin Panalfa Ltd. (Supra). One must not loose sight of the fact that

the transfer pricing adjustment is done under Chapter X of the Act. The
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mandate therein is only to redetermine the consideration received or given

to arrive at income arising from for International Transactions wit g&
Associated Enterprises. This is particularly so as in respect of transacti

with non Associated Enterprises, Chapter X of the Act is not triggere

make adjustment to considerations received or paid unl e e
Specified Domestic Transactions. The transaction n ciated
Enterprises are presumed to be at arms length as there is ng relationship

which is likely to influence the price. If the contention e Revenue is
accepted, it would lead to artificial increase in-the profits of transactions

entered into with non Associated Enterprises by-applying the margin at

entity level which is not the obj%ct 0 er'X of the Act. Absence of
segmental accounting is not i% le issue, as proportionate
basis could be adopted as dene e Delhi High Court in Keihin Panalfa

Ltd. (supra).

13 In the above view, no substantial question of law arises. Therefore,
we do not ent the present appeal.

14 ly, the appeal is dismissed. No order as to costs.

.C. GUPTE, J.) (M.S. SANKLECHA, J.)
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