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IN THE INCOME TAX APPELLATE TRIBUNAL, 
KOLKATA ‘A ’  BENCH, KOLKATA 

 
Before Shri P.K. Bansal,  Accountant M em ber 

and Shri Mahavir Singh, Judicial Member 
 

I .T.A.  No.  1278 /KOL/ 2011 
Assess ment year :  2008-2009 

 
Ballabh Das A garwal, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .………… .…Appellant 
Prop.  of M/s.  Shakambari Road Carriers,  
85,  Metcalf Street,  Room No.  303, 
Kol ka ta -700 013 
[PAN : ADAPA 5003 G] 
 
 -Vs. - 
 
Income Tax Officer, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .…… . . . . . .Respond ent 
Ward-56(3), Kolkata , 
3 , Government Place West , 
Kol ka ta -700 001 
 
Appearances by: 
Shri  Miraj D. Shah,  FCA,  for the assessee 
Shri  Kanhiya Lal  Ka nak, JCIT, Sr.  D.R. ,  fo r the  Departmen t 
 
Date of  concluding the hearin g  :  M ay 20,  2 015 
Date of  pr onouncing th e order :  M ay 22,  2 015 

 
O R D E R  

Per P.K. Bansal:          
 This appeal  has been filed by the assessee against the order of ld.  

Commissioner of Income Tax (Appeals)-XXXVI,  Kolkata dated 02. 08.2011 

for the  assessment year 2008-09 by taking the following revised grounds 

of appeal:-  

(I) For that ld . AO and CIT(A) failed to appreciate that 
payment to  the truck owners, by th e appellant was not 
made under any sub-contract requiring deduction of  tax 
at source und er section 194C of  I .T. Act,  19 61 resulting 
in d isal lowance under section 40(a)(ia ) of  the said Act 
and thus the add ition  of  Rs.1,2 8,20,814/- is  not legal 
and valid . 

 
(II)  For that CIT(A) failed to consider that p a yments made to 

the individual truck drivers were less tha n Rs.50,000/- 
for which the individual  truck owners issued F orm 1 5-I  
as prescribed,  hence no d isallowance under section  
40(a)(ia) of  the Income Tax A ct,  1961  was cal led for. 
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(III)  For that section 40 (a)(ia) of  I .T.  Act,  1 961, applies to 

hire charg es which are payable and not applicable to 
the sum already paid and thus disal lowa nce o f the sum 
of  Rs.96,57,939/- inclusive o f a  sum of  Rs.2,83,186/- 
allowed by AO wa s no t legal  and  valid . 
 

(IV) For that ld . CIT(A) was not justified in upholding the 
charging of  interest of  Rs.13,86,714 /- under section 
234B of  I .T.  Act,  196 1. 

 

2. We hav e heard the rival  submissions and carefully considered the 

same along with the order of tax authorities below.  We noted that the 

assessee is engaged in  the business of  transport of goods belonging to  

business houses.  The assessee during the previous year incurred an 

expenditure of Rs.1,31,04,000/- towards hiring of lorries.  The Assessing 

Officer was of the view that the assessee was required to deduct TDS,  but 

the assessee has not deducted the TDS where single payment was in  

excess of Rs.20,000/- at a time and aggregate  payment to a single truck 

owner exceeds Rs.50,000/- during the impugned year.  The Assessing 

Officer,  therefore,  took the v iew that a sum of Rs. 1,28,20,814/- fal ls 

under the provision of section 194C(2) and,  therefore,  he invoked the 

provisions of section 40(a)(ia) and disal lowed the same.   

 

3. The provisions of section 40(a)(ia) are very clear i f  the assessee 

fails to deduct the tax at sourc e or after deduction has not paid  before the 

due date specif ied in sub -section (1) of section 139,  the same will  not be 

allowed in  computing the income under the head “profit  and gains of 

business or profession” .  The contentio n of the assessee,  however,  is that 

the provisions of section 194C are not applicable on the facts as there is 

no agreement or contrac t between the assessee and the persons from 

whom the trucks have been hired.  The provision of section 194C l ays 

down as under:- 

“194C - Payments to contractors. 
(1) Any person responsible for paying any sum to any resident (hereafter 
in this section referred to as the contractor) for carrying out any work 
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(including supply of labour for carrying out any work) in pursuance of a 
contract between the contractor and a specified person shall, at the time 
of credit of such sum to the account of the contractor or at the time of 
payment thereof in cash or by issue of a cheque or draft or by any other 
mode, whichever is earlier, deduct an amount equal to— 
 (i)one per cent where the payment is being made or credit is 

being given to an individual or a Hindu undivided family; 
 (ii)two per cent where the payment is being made or credit is 

being given to a person other than an individual or a Hindu 
undivided family, 

of such sum as income-tax on income comprised therein. 
 
(2) Where any sum referred to in sub-section (1) is credited to any 
account, whether called “Suspense account” or by any other name, in the 
books of account of the person liable to pay such income, such crediting 
shall be deemed to be credit of such income to the account of the payee 
and the provisions of this section shall apply accordingly. 
 
(3) Where any sum is paid or credited for carrying out any work 
mentioned in sub-clause (e) of clause (iv) of the Explanation, tax shall be 
deducted at source— 
 (i) on the invoice value excluding the value of material, if 

such value is mentioned separately in the invoice; or 
 (ii) on the whole of the invoice value, if the value of 

material is not mentioned separately in the invoice. 
(4) No individual or Hindu undivided family shall be liable to deduct 
income-tax on the sum credited or paid to the account of the contractor 
where such sum is credited or paid exclusively for personal purposes of 
such individual or any member of Hindu undivided family. 
 
(5) No deduction shall be made from the amount of any sum credited or 
paid or likely to be credited or paid to the account of, or to, the 
contractor, if such sum does not exceed 17[thirty] thousand rupees : 
 
Provided that where the aggregate of the amounts of such sums credited 
or paid or likely to be credited or paid during the financial year exceeds 
18[seventy-five] thousand rupees, the person responsible for paying such 
sums referred to in sub-section (1) shall be liable to deduct income-tax 
under this section. 
 
(6) No deduction shall be made from any sum credited or paid or likely to 
be credited or paid during the previous year to the account of a 
contractor during the course of business of plying, hiring or leasing goods 
carriages, on furnishing of his Permanent Account Number, to the person 
paying or crediting such sum. 
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(7) The person responsible for paying or crediting any sum to the person 
referred to in sub-section (6) shall furnish, to the prescribed income-tax 
authority or the person authorised by it, such particulars, in such form 
and within such time as may be prescribed. 
Explanation.—For the purposes of this section,— 
 (i)“specified person” shall mean,— 

 (a) the Central Government or any State Government; or 
 (b) any local authority; or 
 (c) any corporation established by or under a Central, 

State or Provincial Act; or 
 (d) any company; or 
 (e) any co-operative society; or 
 (f) any authority, constituted in India by or under any 

law, engaged either for the purpose of dealing with and 
satisfying the need for housing accommodation or for the 
purpose of planning, development or improvement of cities, 
towns and villages, or for both; or 

 (g) any society registered under the Societies Registration 
Act, 1860 (21 of 1860) or under any law corresponding to 
that Act in force in any part of India; or 

 (h) any trust; or 
 (i) any university established or incorporated by or under 

a Central, State or Provincial Act and an institution declared 
to be a university under section 3 of the University Grants 
Commission Act, 1956 (3 of 1956); or 

 (j) any Government of a foreign State or a foreign 
enterprise or any association or body established outside 
India; or 

 (k) any firm; or 
 (l) any person, being an individual or a Hindu undivided 

family or an association of persons or a body of individuals, 
if such person,— 

 (A) does not fall under any of the preceding sub-
clauses; and 

 (B) is liable to audit of accounts under clause (a) 
or clause (b) of section 44AB during the financial year 
immediately preceding the financial year in which such 
sum is credited or paid to the account of the contractor; 

 (ii)“goods carriage” shall have the meaning assigned to it in the 
Explanation to sub-section (7) of section 44AE; 

 (iii)“contract” shall include sub-contract; 
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 (iv)“work” shall include— 
 (a) advertising; 
 (b) broadcasting and telecasting including production of 

programmes for such broadcasting or telecasting; 
 (c) carriage of goods or passengers by any mode of 

transport other than by railways; 
 (d) catering; 
 (e) manufacturing or supplying a product according to 

the requirement or specification of a customer by using 
material purchased from such customer, 

 but does not include manufacturing or supplying a product 
according to the requirement or specification of a customer by 
using material purchased from a person, other than such 
customer.”] 

4.  A plain reading of this Section makes it  clear that “any person 

responsible for paying any sum  to  any resident (hereafter in  this 

sect ion referred to as the contractor) for carrying out any work  

(including supply of labour for carrying out any work)  in pursuance 

of a contract between the contractor and a  specified person”  i s 

required to  deduct tax at sourc e under sect ion from the amounts so paid  

or payable.   There is no doubt that the assessee in this case has made the 

pay ments as transportation charges in the nature of hiring charges for 

goods carried vehicles.  The main contention of the assessee is,  however,  

that the payments hav e not been made in pursuance of a contract 

between the assessee and the transporters.  Now the question arises 

before us,  whether there is contractual rel ationship b etween the assessee 

and the persons to whom the assessee had made the pay ments in the 

nature of hiring charges for goods carried vehicles.  In our opinion,  a 

contract need not be in writing; ev en an oral  contract is good enough to 

invok e the prov isions  of Section 194 C.  As  Hon ’ble Karnataka High Court 

has observ ed in the case of Smt J Rama Vs CIT (236 CTR 105),  “Law does 

not stipulate the existence of a  written contract as a condi tion 

precedent for  ( invo king the provisions o f  Section  19 4 C with respect  to )  

payment of TDS” .  The transporters have received the payments from the 

assessee towards the transportation charges,  therefore,  the presumption 
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normally be that one would proceed on the basis that there was a 

contract for hiring of goods carried vehicles.  Therefore,  if  the assessee 

has made the payment for hiring the goods c arried vehicles,  the 

provisions of section 194C are clearly applicable.  In our opinion,  the ld. 

CIT(Appeals) was not correct in  law that the  assessee will  b e l iable to  

deduct the T DS if  the amount of a single contract  exceeds Rs.20,000/-. 

The contract has to be looked into party-wise not on the basis of the 

individual  GR.  In our opinion,  al l the payments made to a truck owner 

throughout the year are to be aggregated to  asc ertain  the applicability of 

the TDS provision as all  the pay ments pertain  to a contract.  Contract need 

not be in writing.  It may infer from the conduct of the parties.  It may be 

oral  also .  Our aforesaid view is duly supported by the decision of ITAT, 

‘A ’  Bench,  Kolkata in the c ase  of DCIT –vs.-  Kamal K r.  Mukherjee & Co.  in 

ITA No.  199/Kol/2010.  We also noted that under section 194C,  sub-

sect ion (5) proviso  thereto,  the aggregate amount of al l  the payments or 

credited should exceed only Rs.50,000/-,  then the assessee shall  be l iable 

to deduct income-tax at  source.   

 

5. But before us,  the ld.  A.R.  has taken a submission that the 2n d 

proviso  to section 40(a)(ia) as inserted by Finance Act,  2012 would apply 

in the case of  the assessee.  According to him,  2n d proviso is curative in 

nature intended to supply an obvious omission,  take care of an 

unintended consequence and make the section work able.  Section 

40(a)(ia) without the second prov iso resulted in the unintended 

consequence of disallowance of legitimate business expenditure ev en in a 

case where th e payee in receipt of the income had paid tax,  and,  

therefore,  he took the plea that the second proviso  although inserted 

w.e.f .  1s t  April ,  2013 but b eing curative  in  nature has retrospectiv e effect 

and accordingly contended that the issue be restored to the fil e of the 

Assessing Officer so that the assessee c an provide all the detail s in  terms 

of the second proviso to section 40(a)(ia).  
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6. We find forc e in the said submission of the ld. A. R.  We noted that 

the submissions of the ld.  A.R.  are  duly  covered by the decision of this 

Trib unal ( ‘SMC ’  Bench) in  ITA No.  1905/Kol/2014 for the assessment 

year 2007-08,  in which this Tribunal vide order dated 04.03. 2015 has 

held as under:-  

“5.  I have heard rival contentions and gone through the facts and 
circumstances of the case. I find from first argument made by Ld. counsel for the 
assessee that the second proviso to section 40(a)(ia) of the Act inserted by the 
Finance Act, 2012 would apply in the instant case. According to him, the second 
proviso is curative in nature intended to supply an obvious omission, take care of 
an unintended consequence and make the section workable. Section 40(a)(ia) 
without the second proviso resulted in the unintended consequence of disallowance 
of legitimate business expenditure even in a case where the payee in receipt of the 
income had paid tax. According to him, it has for long been the legal position that if 
the payee has paid tax on his income, no recovery of any tax can be made from the 
person who had failed to deduct the income tax at source from such amount. In 
Grindlays Bank v CIT, (1992) 193 ITR 457 (Cal) decided on September 5, 1989, it 
was held by the Hon'ble Calcutta High Court as follows at pages 469-470 of the 
reports: 

 
“A point has been made by the assessee that as a result of this deduction the 
department is realizing the tax twice on the same income. It does not appear that 
this point was agitated before the Tribunal. We, however, make it clear that if the 
amount of tax has already been realised from the employees concerned directly, 
there cannot be any question of further realisation of tax as the same income 
cannot be taxed twice. If the tax has been realised once, it cannot be realised once 
again, but that does not mean that the assessee will not be liable for payment of 
interest or any other legal consequence for their failure to deduct or to pay tax in 
accordance with law to the revenue.” (emphasis supplied) 
 
That such was the legal position was accepted by the Central Board of Direct Taxes 
in its Circular No.275/201/95-IT(B) dated January 29, 1997. Reference in this 
behalf may also be made to the judgment of the Hon'ble Supreme Court in 
Hindustan Coca Cola Beverage P. Ltd. v CIT, (2007) 293 ITR 226 (SC) where the 
same view was taken. I find that the aforesaid settled position in law has also been 
legislatively recognized by insertion of a proviso in sub-section (1) of section 201 of 
the Act by the Finance Act, 2012. Thus, the settled position in law is that if the 
deductee/payee has paid the tax, no recovery can be made from the person 
responsible for paying of income from which he failed to deduct tax at source. In a 
case where the deductee/payee has paid the tax on such income, the person 
responsible for paying the income is no longer required to deduct or deposit any 
tax at source. In the similar circumstances, I find that the first proviso to section 
40(a)(ia) inserted by the Finance Act, 2010, which has been held to be curative and 
therefore, retrospective in its operation by the Hon'ble Calcutta High Court in ITAT 
No. 302 of 2011, GA 3200/2011, CIT v Virgin Creations decided on November 23, 
2011 provides for allowance of the expenditure in any subsequent year in which 
tax has been deducted and deposited. The intention of the legislature clearly is not 
to disallow legitimate business expenditure. The allowance of such expenditure is 
sought to be made subject to deduction and payment of tax at source. However, in 
a case where the deductee/payee has paid tax and as such the person responsible 
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for paying is no longer required to deduct or pay any tax, legitimate business 
expenditure would stand disallowed since the situation contemplated by the first 
proviso viz. deduction and payment of tax in a subsequent year would never come 
about. Such unintended consequence has been sought to be taken care of by the 
second proviso inserted in section 40(a)(ia) by the Finance Act, 2012. There can be 
no doubt that the second proviso was inserted to supply an obvious omission and 
make the section workable. The insertion of second proviso was explained by 
Memorandum Explaining The provision in Finance Bill, 2012, reported in 342 ITR 
(Statutes)234 at 260 & 261, which reads as under:- 
 
“E.RATIONALIZATION OF TAX DEDUCTION AT SOURCE (TDS) AND TAX 
COLLECTION AT SOURCE (TCS) PROVISIONS 
I. Deemed date of payment of tax by the resident payee. 
Under the existing provisions of Chapter XVII-B of the Income-tax Act, a person is 
required to deduct tax on certain specified payments at the specified rates if the 
payment exceeds specified threshold. In case of non-deduction of tax in accordance 
with the provisions of this Chapter, he is deemed to be an assessee in default under 
section 201(1) in respect of the amount of such non-deduction. However, section 
191 of the Act provides that a person shall be deemed to be assessee in default in 
respect of non/short deduction of tax only in cases where the payee has also failed 
to pay the tax directly. Therefore, the deductor cannot be treated as assessee in 
default in respect of non/short deduction of tax if the payee has discharged his tax 
liability. 

 
The payer is liable to pay interest under section 201(1A) on the amount of 
non/short deduction of tax from the date on which such tax was deductible to the 
date on which the payee has discharged his tax liability directly. 

 
As there is no one-to-one correlation between the tax to be deducted by the payer 
and the tax paid by the payee, there is lack of clarity as to when it can be said that 
payer has paid the taxes directly. Also, there is no clarity on the issue of the cut-off 
date, i.e., the date on which it can be said that the payee has discharged his tax 
liability. 

 
In order to provide clarity regarding discharge of tax liability by the resident payee 
on payment of any sum received by him without deduction of tax, it proposed to 
amend section 201 to provide that the payer who fails to deduct the whole or any 
part of the tax on the payment made to a resident payee shall not be deemed to be 
an assessee in dealt in respect of such tax if such resident payee-  

 
(i) Has furnished his return of income under section 139 ; 
 
(ii) Has taken into account such sum for computing income in such return of 
income ; and 

 
(iii) Has paid the tax due on the income declared by him in such return of income, 
and the payer furnishes a certificate to this effect from an accountant in such form 
as may e prescribed. 

 
The date of payment of taxes by the resident payee shall be deemed to be the date 
on which return has been furnished by the payer. 
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It is also proposed to provide that where the payer fails to deduct the whole or any 
part of the tax on the payment made to a resident and is not deemed to be an 
assessee in default under section 201(1) on account of payment of taxes by the such 
resident, the interest under section 201(1A)(i) shall be payable from the date on 
which such tax was deductible to the date of furnishing of return of income by such 
resident payee. 

 
Amendments on similar lines are also proposed to be made in the provisions of 
section 206C relating to TCS for clarifying the deemed date of discharge of tax 
liability by the buyer or licensee or lessee. 

 
These amendments will take effect from 1st July, 2012. 
II. Disallowance of business expenditure on account of non-deduction of tax on 
payment to resident payee. 

 
A related issue to the above is the disallowance under section 40(a)(ia) of certain 
business expenditure like interest, commission, brokerage, professional fee, etc. due 
to non-deduction of tax. It has been provided that in case the tax is deducted in 
subsequent previous year, the expenditure shall be allowed in that subsequent 
previous year of deduction 

 
In order to rationalize the provisions of disallowance on account of non-deduction 
of tax from the payments made to a resident payee, it is proposed to amend section 
40(a)(ia) to provide that where an assessee makes payment of the nature specified 
in the said section to a resident payee without deduction of tax and is not deemed 
to be an assessee in default under section 201(1) on account of payment of taxes by 
the payee, the, for the purpose of allowing deduction of such sum, it shall be 
deemed that the assessee had deducted and paid the tax on such sum on the date of 
furnishing of return of income by the resident payee. 

 
These beneficial provisions are proposed to be applicable only in the case of 
resident payee. 

 
These amendments will take effect from 1st April, 2013 and will, accordingly, apply 
in relation to the assessment year 2013-14 and subsequent assessment years.” 

 

7. No contrary  decision was brought to our knowledge by  the ld.  D.R. 

By respectfu lly  following the said decision,  we restore this issue to  the 

file o f the Assessing officer with the direction that the assessee shall  

provide all  the details to the Assessing Officer with regard to the 

recipients of the income and tax es paid by them. The Assessing Officer 

shall  carry out necessary  veri fication in respect of the pay ments and 

taxes of such income and al so fil ing the return by the recipient.  In  case,  

the Assessing Offic er finds that the recipient has duly  paid the tax es on 

the income,  the addition made by the Assessing Officer shall  stand 

deleted.  
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8. We have al so gone th rough the plea of  the ld.  A.R.  that the assessee 

has duly receiv ed the Form No.  15-I from the truck owners but could not 

deposit  the same before the ld.  CIT(Appeals).  Although these forms were 

duly filed before  the ld.  CIT(Appeals).  We noted that Hon ’ble ITAT,  ‘F ’  

Bench,  Mumbai in the case of Shri Vipin P.  Mehta –v s.-  ITO in  ITA No. 

3317/Mum/2010 v ide order dated 20 .05.2011 on the similar issue has 

held as under:-  

"6.   We have careful ly considered the fact s  and the rival 
conte ntions .  Section 194A provides  for de duction of  tax from the 
interest  paid by the assessee  at  the appropriate rate.  Section 
197A( 1A) pr ovides  that  notwithstanding anythi ng co ntaine d in 
section 194A no deduction of t ax  shal l  be made under  the section i f  
the  payee of  the  interest  fur nished to the  person responsible  for 
paying t he interest,  a declaration in writ ing in dupl icate  in the 
prescribed form and veri f ied in the prescribed manner  to the effect  
that  the tax on his  est imated total  Income of  the previous  year in 
which the interest  is  to be  included will  be ni l .  Sub-section 2 
provides that the person respo nsible  for paying interest  shal l 
del iver or cause to  be del ivered to t he CCI T or  CIT one-copy  of  the  
declaration submitted by the payee of  the interest  to the assessee on 
or  before the seventh day of  the month next following the mont h in 
which t he d eclaration was  fur nished t o him.  I f  the person 
responsible for paying t he interest  ( i .e .  the assessee) does  not  
comply with sub-section 2 of  section 197A,  he is liable  to pay 
penalty  of  Rs.  100/-  for every day du ring which the fai lure 
continues .  Such pe nalty can be imposed o nly  by the Commissioner or 
Chief  Commiss ioner  of I ncome Tax as s tat ed in cla use (b)  of sub-
section 3 of  section 272A and sub-section 4 requires  that  an 
opport unity  shal l  be  given to t he assessee before any penalty  order  
is  passed .  

 

7.   In the present  case  the claim of  the assessee is that  at  the 
t ime of paying the i nterest  to the 34 persons  mentio ned i n the 
assessment order,  he had before  him the appropriate declarations  in 
the prescribed form from the payees  s tating that  no t ax was  payable 
by them in respect  of  their total  income and therefore  tax need not  
be  ded ucted from i nterest  under  section 194A,  and in the l ight  of  
these  declarations  he ha d no option  but  t o ma ke t he  payment of  
interest  without any tax deduction.  I f  the  claim is  true the n the 
conte ntion must  be  acce pted because under  sub-section (lA) of  
section 19 7A,  i f  such a declaration is f i led by the payee of  interest  
no de duction of  ta x shal l  be made by th e assessee.  The revenu e 
auth orit ies  have doubted the assessee's  vers ion because according 
to them it i s only whe n the Assess ing Officer  proposed the 
disallowance of  t he i nterest inv oking t he s ection 40(a ) (ia)  in the 
course of  the  assessment proceedings  t hat  the assessee f iled the 
declarations  claimed 10 have been submitted to him by the payees  
of  the interest  in the of fice  of  the CIT(TDS) as  required by sub-
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section 2 of  section 197A.  Apart  from this  inference ,  there  is  no 
other  evidence  in t heir  possess ion to hold  that  the  declarations  were 
not  submitted by the payees  of  the  interes t  to  the assessee at  the 
t ime when the payments  were made.  Without disprovin g the 
assessee's claim on the  basis  of  other  evidence e xcept  by way of  
inference,  i t  would not  be fair  or  proper  to discard the claim.  The 
Assessing Off icer has  not  recorded any stat ements  from the payees 
of  the  interest  to the ef fect that  they did not  f i le any declarations '  
with the assessee at  the appropriate  t ime o r to the ef fect  that  t hey 
f i led  the declarations  only  at  the  request of the  assessee in 
September/October,  2008.  In the absence of  any such direct  
evidence,  we  are u nable  to reject  the  assessee's c laim.  The Assess ing 
Officer  has  stated in para 4 .4 of  the  assessment order  that he fou nd 
that  some of  the loan creditors  were having taxable  income but st i l l  
the  assessee had submitted declarations  from them in form no.  15G. 
Unless i t  i s  proved that  these  forms were not  infact  submitted by the 
loan creditors ,  the assessee cannot be  blamed beca use at  the  t ime of  
paying t he interest  t o the loan creditors ,  he  has t o perforce rely  
upon t he declarations  f i led by the loan cr editors  and he was not  
expecte d to embark u pon an enquiry a s to whether  the loan 
creditors really and in truth have no taxabl e  income on which tax is 
payable.  That wo uld be putting  a n imp ossible burden on the 
assessee . Thai  apart  sub-section IA of  Section 197A merely  requires 
a declaration to be f iled  by the payee of  the  interest  and once i t  is 
f i led the payer  of  the interest  has no choice  except to des ist  from 
deducting ta x from t he interest .  T he sub-section uses th e word 
"shal l"  which leaves  no choice  to the assessee in the matter .  In the 
case of  payment of  leave travel  conc ess ion and c onveyance 
al lowance to employees who are l iable  to deduct  tax from the salary 
paid to t he employees und er  section 19 2,  the Supreme obl igation 
un der  the Act or Rules  to col lect  evidence to show that the employee 
had act ual ly  uti l ized the money paid  towards leave travel  
concess ion/co nveyanc e al lowance.  The pos it ion is stronger  u nder  
section 197A which does  not apply to section 192,  but which 
provides in sub-section (1A) that i f  the  payee of the  interest has 
f i led  the prescribed form to the ef fect  tha t  he is not  l iable to pa y 
any tax in computing  his total  i ncome,  the  payee  shal l  n ot  ded uct  
any tax.  The subsection  does  not  impose any  obl igation on t he payer  
to f ind out  t he tr uth of  the  declarations f i led by the payee .  Even i f  
the  assessee has  delayed t he f i l ing  of  th e declarations with the 
of f ice of  the CIT/CCIT (TDS) within the t ime l imit  specif ied  in 
subsection (2) of  section 197 A,  that  is  a dist inct  omiss ion or  default 
for  which a pen alty is  prescribed.  Section 273B provides that  no 
penalty  sh al l  be  imposed under  any of  t he  c lauses  of  sub-section (2) 
of  section 272A for the delay.  if  the  assessee proves  that  there was  
reasonable  cause for the same.  We have already seen that  under 
sub-section (4) of  section 27 2A.  no penalty  can be imposed unless 
the assessee is  given an o pport unity of  being heard.  Al l  these 
provis ions  indicate  that  t he fai lure on the part  of the assessee ,  who 
is  the payer of  the interest ,  to  f i le  the declarations  given to him by 
the payees  of  the interest ,  within the t ime l imit  specif ied  in sub-
section (2 ) to section 197 A  is  d ist inct  a nd separate  and merely 
because there is a  failure on the part  of  the  assessee to submit  the 
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declarations  to the income-tax  departme nt within t he t ime l imit,  i t 
cannot be said  that  the assessee did  not  have declarations  with him 
at  the t ime when he  paid  the interest  to  the payees.  That would be  a  
separate matter  and separate  pr oof  and evidence is required to 
show that eve n when t he assessee paid the interest ,  he  did not  hav e 
the declarations  from the payees  with him and therefore he ought to 
have ded ucted t he ta x from the p ayment.  No such evidence or  proof  
has been brought by the department.   

 

8.   For  t he aforesaid reasons,  we accept t he  assessee ' s claim 
that s ince he had t he declarations  of  the payees  in the prescribed 
form before him at  the t ime when the i nterest  was paid,  he was  not  
l iable to deduct  tax therefrom under  secti on 194A.  I f  he  was not  
l iable to deduct  tax,  section  4 0(a)(ia) is  not  attracted.  There is  no 
other  gro und taken by the  income t ax  aut horit ies  to disal low the 
interest .  We therefore  accept the assessee ’s  appeal  and delete the 
disallowance of  interest  of Rs.  7,87,291/-“ .   

 

 In v iew of the decision dated 20.05. 2011 of the Hon ’ble IT AT,  ‘F ’  

Bench,  Mumbai in  the c ase of  Shri  Vipin  P.  Mehta  (supra),  we set  aside the 

order of the ld. CIT(Appeals) on this issue and restore the issue to the file 

of the Assessing Offic er  with  the direction that the assesese shall fi le al l  

these forms 15-I which has been received by  him.  The Assessing Officer 

will  duly  examine these forms and in  case he finds that these forms are in  

order,  to that extent the assessee should not be treated to be in default .  

Thus th is ground is al lowed for statistical purposes.  

 

9.  In the result,  the appeal filed by the asessee is allowed for 

statisti cal purposes.  

  Order pronounced in the open Court on May 22,  2015.  

 
  Sd/-        Sd/ - 
 
 Mahavir Singh                            P.K. Bansal  
       (Judi cial Member)                 (A ccountant M ember) 
 
Kolkata,  the 22n d day  of May,  2015 
 
Co pies  to : (1)   Ballabh Das A garwal, 

Prop.  of M/s.  Shakambari Road Carriers,  
85,  Metcalf Street,  Room No.  303, 
Kol ka ta -700 013 
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   (2)    Income Tax Officer,  

Ward-56(3), Kolkata , 
3 , Government Place West , 
Kol ka ta -700 001 
 

  (3)  Commiss ioner  of  Income-tax (Appeals)  
  (4)     Commissioner of  Income Tax   
  (5)  The Departmental  Representative  
  (6)  Guard Fi le  

                
                                                                 By order  

 
Assistant Registrar 

Income Tax App ellate Tribunal  
Kolkata Benches, Kolkata 

Laha/Sr. P.S. 
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