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BEFORE SHRI R.K. PANDA, AM  

AND SHRI VIKAS AWASTHY, JM 
 

HEARD ON 29-08-2016 

Sl. 
No. 

ITA No(s). Name of Appellant Name of 
Respondent 

Asst.  
Year 

Quarter Form 

1-2 1292 & 
1293/PN/2015 

Gajanan Constructions, 
Prop. Gorakhnath 
Katkar, 
6, Shivaji Road, 
Damodhar Chambers, 
Nashik – 4212 001 
PAN :AGGPK7326M 

DCIT, CPC (TDS), 
Ghaziabad, 
Uttarpradesh 

2013-14 
 

Qr-2 
Qr-4 

26Q 
26Q 

3 1229/PN/2015 Elite Marbles, 
Sr.No.609,  
Shri Hari Kute Marg, 
Near Mahamarg Bus 
Stand, 
Nashik – 422 001 
PAN : AADFE4215A 

DCIT, CPC (TDS), 
Ghaziabad, 
Uttarpradesh 

2013-14 
 

Qr-4 26Q 

4 1813/PN/2014 F.K. Bhatewara  
(Sale  Division), 
438, Ravivar Peth, 
Nashik 
PAN : AABFF7664A 

ITO (TDS), Nashik  2013-14 
 

Qr-4 26Q 

5 1742/PN/2014 Vira Construction & 
Developers, 
2

nd
 Floor, Riddhi Park,  

Sharanpur Road, 
Canada Corner, 
Nashik- 422 002 
PAN  : AAFFV0527J 

ITO (TDS), Nashik  2013-14 
 

Qr-2 26Q 

6 1741/PN/2014 Pawa Construction, 
2

nd
 Floor, Riddhi Park,  

Sharanpur Road, 
Canada Corner, 
Nashik- 422 002 
PAN  : AABFP7672A 

ITO (TDS), Nashik  2013-14 
 

Qr-3 26Q 

7-9 1413 to 
1415/PN/2015 

Shri Sharad Vishram 
Patil, 
Prop. PNC Industries, 
B/55, 
MIDC, Ambad, 
Dist. Nashik – 422 010 
PAN : AILPP0885H 

DCIT, CPC (TDS), 
Ghaziabad, 
Uttarpradesh 

2013-14 
 

Qr-2 
Qr-2 
Qr-3 

27E 
26Q 
26Q 

10-11 1376 & 
1377/PN/2015 

Promoters & Builders 
Association, 
4/5, Sahyadri House, 
MIDCO Circle, Trimbak 
Road, 
Nashik – 422 002 
PAN : AAATP5303P 

DCIT, CPC (TDS), 
Ghaziabad, 
Uttarpradesh 

2013-14 
 

Qr-2 
Qr-4 

26Q 
26Q 

12-13 1445 & 
1446/PN/2015 

Ayurved 
Mahavidyalaya, 
1, Ganeshwadi, 
Panchavati, 
Nashik – 422 003 
PAN : AABTA2900J 
 
 
 

DCIT, CPC (TDS), 
Ghaziabad, 
Uttarpradesh 

2013-14 
 

Qr-2 
Qr-4 

24Q 
24Q 
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Assessee by :  Sl.No.1 to 9, 12 to 16 Shri Sanket Joshi 
     Sl.No. 10 & 11 – None (Written Submission) 

 
Revenue by :  Shri P.L. Kureel 1 to 16 

 

HEARD ON 30-08-2016 

Sl. 
No. 

ITA No(s). Name of Appellant Name of 
Respondent 
 

Asst. Year Quarter Form 

1-3 192/PN/2016, 
 1746 & 
1747/PN/2016 

Adv. Jayant Dattatray 
Jaibhave, 46A,  
Suvichar, Gangapur Road, 
Old Pandit Colony,  
Nashik – 422 005 
PAN :AEJPJ7599G 

DCIT, CPC 
(TDS), 
Ghaziabad 

2013-14 
 

Qr.2, 
Qr-3 
Qr.4 

26Q 
26Q 
26Q 
 

4-5 1696 
 & 
1697/PN/2015 

Locus System, 
216, SICOF Plattd Estate, 
MIDC, Satpur, Nashik – 422 
007 
PAN : AACFL9432D 

DCIT, CPC 
(TDS), 
Ghaziabad, 
Uttarpradesh 

2013-14 
 

Qr-2 
Qr-3 

26Q 
26Q 

6 1701/PN/2015 Shri Vishwas Jaidev 
Thakur, 
1, Daiwat, College Road, 
Near Times of India, 
Nashik – 422 005 
PAN :AAGPT6363B 

DCIT, CPC 
(TDS), 
Ghaziabad, 
Uttarpradesh 

2014-15 
 

Qr-1 26Q 

7-8 1556 & 
1557/PN/2015 

B.N. Agrawal Construction 
Pvt. Ltd. 
30, Tapi Nagar, 
Hindu Housing Society, 
Bhusawal – 425 201 
PAN : AACCB3975E 

DCIT, CPC 
(TDS), 
Ghaziabad, 
Uttarpradesh 

2013-14 Qr-2 
Qr-3 
 

24Q 
24Q 

9-10 1558 to 
1559/PN/2015 

B.N. Agrawal 
30, Tapi Nagar, 
Hindu Housing Society, 
Bhusawal – 425 201 
PAN : AAEFB8944J 

DCIT, CPC 
(TDS), 
Ghaziabad, 
Uttarpradesh 

2013-14 Qr-2 
Qr-3 

26Q 
26Q 

11 1560/PN/2015 M/s.J.T. Agrawal 
39, Tapi Nagar, 
Hindu Housing Society, 
Bhusawal – 425 201 
PAN : AAHFJ2923N 

DCIT, CPC 
(TDS), 
Ghaziabad, 
Uttarpradesh 

2013-14 Qr-3 26Q 

12-13 1561 & 
1562/PN/2015 

B.N.A. Infrastructure Pvt. 
Ltd. 
30, Tapi Nagar, 
Hindu Housing Society, 
Bhusawal – 425 201 
PAN : AADCB0219Q 

DCIT, CPC 
(TDS), 
Ghaziabad, 
Uttarpradesh 

2013-14 Qr-2 
Qr-3 

24Q 
24Q 

14-15 1476 & 
1477/PN/2015 

Pankaj Tukaram Patil, 
W-198, MIDC Industrial 
Area, 
Ambad, Nashik – 422 010 
PAN : AFZPP 7773D 

DCIT, CPC 
(TDS), 
Ghaziabad, 
Uttarpradesh 

2013-14 Qr-2 
Qr-3 

26Q 
26Q 

16 1595/PN/2015 Yogesh Tiwari, 
201, Prasanna Arcade, 
Old Agra Road, Trimbak 
Road, 
Nashik – 422 001 
PAN : AAJPT1566D 

DCIT, CPC 
(TDS), 
Ghaziabad, 
Uttarpradesh 

2013-14 Qr-4 26Q 

14-16 1423, 1424 & 
1428/PN/2015 

Shri Sanjay Gangadhar 
Nandan, 
Sangam, Plot No.4, 
Behind Akashwani 
Kendra, 
Nashik – 422 001 
PAN :ACOPN0031C 

DCIT, CPC (TDS), 
Ghaziabad, 
Uttarpradesh 

2013-14 
 

Qr-3 
Qr-4 
Qr-2 

26Q 
26Q 
26Q 
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17 07/PN/2016 Prashant Subhashchandra 
Birla, 
37, Pradhan Park, M.G. 
Road, 
Nashik – 422 001 
PAN : AEJPB 0340K 

DCIT, CPC 
(TDS), 
Ghaziabad, 
Uttarpradesh 

2013-14 Qr-3 24Q 

18 1478/PN/2015 Ayurveda Seva Sangh, 
1, Ganeshwadi, 
Panchavati, 
Nashik – 422 003 
PAN : AABTA2900J 

DCIT, CPC 
(TDS), 
Ghaziabad, 
Uttarpradesh 

2013-14 Qr-2 24Q 

19-21 1448 
 to 
1450/PN/2015 

Shri Pritamsingh 
Ajmersingh Birdi, 
30, Surjit Villa, Suchita 
Nagar, 
Bombay Agra Road, 
Nashik – 422 009 
PAN :ABRPB9612K 
 

DCIT, CPC 
(TDS), 
Ghaziabad, 
Uttarpradesh 

2014-15 
2013-14 
2013-14 

Qr-1 
Qr-2 
Qr-3 

26Q 
26Q 
26Q 

22 1495/PN/2015 Shri Milind Vasantrao 
Pimprikar, 
C/o. M/s.Pimprikar Hospital, 
Govind Nagar, Behind 
Prakash Hotel, Mumbai 
Naka, Nashik 
PAN : NSKPO2039C 

ITO (Appeal)-
3, Nashik 

2013-14 Qr-4 26Q 

23-24 1488 & 
1489/PN/2015 

Shri Ramesh Murlidhar 
Malu, 
M/s RMM and Associates,  
Saraju-Kunj, Near Bhujbal 
Farm, 
CIDCO, Nashik – 422 009 
PAN :ABFPM2450E 

DCIT, CPC 
(TDS), 
Ghaziabad, 
Uttarpradesh 

2013-14 Qr-2 
Qr-3 

24Q 
24Q 

25-27 1473 to 
1475/PN/2015 

Smt. Savitri Tukaram Patil, 
Plot No. K-22, MIDC 
Industrial Area, 
Ambad, Nashik – 422 010 
PAN : AAXPP7583N 

DCIT, CPC 
(TDS), 
Ghaziabad, 
Uttarpradesh 

2013-14 Qr-2 
Qr-3 
Qr-4 

26Q 
26Q 
26Q 

28 190/PN/2016 Shri Ninad S. Patil, 
Daulat Bunglow, Sharanpur 
Road, 
Tilakwadi, Nashik – 422008 
PAN : NSKNO1250E 

DCIT, CPC 
(TDS), 
Ghaziabad, 
Uttarpradesh 

2014-15 Qr-4 26Q 

29 122/PN/2016 Shri Nilesh Dharmapal 
Hanswani, 
Rishikesh, Opp. Model 
Colony, 
College Road, Nashik 422 
007 
PAN : ABNPH2855C 

DCIT, CPC 
(TDS), 
Ghaziabad, 
Uttarpradesh 

2015-16 Qr-1 26Q 

30-31 1572 & 
1574/PN/2015 

Variyan Realty, 
Tulsi Villa, Purnavad Nagar, 
Near Akashwani Tower, 
Gangapur Road, 
Dist. Nashik – 422 005 
PAN :AAJFV3936B 

DCIT, CPC 
(TDS), 
Ghaziabad, 
Uttarpradesh 

2013-14 Qr-2 
Qr-3 
 
 

26Q 
26Q 

 

 

              Assessee by :  None Sr.Nos.-1 to 3, 17, 22, and 28 

:  Shri Sanket Joshi - Sr.Nos. 4 to 15, 18, 19 to 21  
    and  25 to 27  
:  Written Submission - Sr.No. – 16,  23 to 24,  

   29 to 31  
 

Revenue by :  Shri P.L. Kureel - Sr.Nos. 1 to 3, 14 to 17,   
                      28 to 32   

   Shri Hitendra Ninawe - Sr.Nos. 4 to 13 

   And 18 to 31 
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HEARD ON 06-09-2016 

 
Sl. 
No. 

ITA No(s). Name of Appellant Name of 
Respondent 

Asst.  
Year 

Quarter Form 

1-2 1255 & 
1256/PN/2015 

Shree Chaitanya Medical 
Foundation,  
02, Bhalchand Society, 
Shikharewadi, Nashik Road, 
Nashik – 422 101 
PAN : AAETS7385Q 

DCIT, CPC 
(TDS), 
Ghaziabad 

2013-14 
 

Qr.2, 
Qr-3 
 

26Q 
26Q 
 
 

3-5 1430 to 
1432/PN/2015 

Shubhada Rajesh Bora, 
2, Park Avenue,  
Opp. Holaram Colony, 
Sadhu Vaswani Road,  
Nashik -422002 
PAN : AEQPB1355M 

DCIT, CPC 
(TDS), 
Ghaziabad, 
Uttarpradesh 

2013-14 
 

Qr-2 
Qr-3 
Qr-4 

26Q 
26Q 
26Q 

6-10 1283 to 
1287/PN/2015 

Simor Tech Polymers Ltd. 
4, Lunkad Tower, Near GPO, 
Jilha Peth,  
Jangaon – 425 001 
PAN : AAFCS9223D 

DCIT, CPC 
(TDS), 
Ghaziabad, 
Uttarpradesh 

2013-14 
 

Qr-2 
Qr-3 
Qr-4 
Qr-2 
Qr-4 

24Q 
24Q 
24Q 
26Q 
26Q 
 

 

              Assessee by :  Sr.Nos. 1 to 5, 7 to 10 – None-Written Submission   
Revenue by :  Sr.Nos. 1 to 10  Shri P.L. Kureel 

      

 
HEARD ON 08-09-2016 

 

Sl. 
No. 

ITA No(s). Name of Appellant Name of 
Respondent 

Asst.  
Year 

Quarter Form 

1-3 Nos.1337 to 
1339/PN/2015 

Anand Hatcheries Pvt. Ltd., 
2

nd
 Floor, Rushiraj House, 

Behind Kotat Mahindra Bank, 
Thatte Nagar, College Road,  
Nashik – 422 005 
PAN : AADCA3004G 

DCIT, CPC 
(TDS), 
Ghaziabad  

2013-14 
 

Qr.2, 
Qr-3 
Qr-4 
 

24Q 
24Q 
24Q 
 
 

 

 
Assessee by :  None-Written Submission   

Revenue by :  Shri P.L. Kureel 

      

 

 

 

आदेश  / ORDER 

 

PER R.K.PANDA, AM : 
 

This bunch of appeals filed by different assessee are directed against 

respective orders of CIT(A) relating to different assessment years against 

respective intimation issued under section 200A(3) of the Income-tax Act, 

1961 (in short ‘the Act’). 

सनुवाई क
 तार�ख  /  

Date of Hearing :29.08.2016, 

30.08.2016, 06.09.2016 & 
08.09.2016 

 

 
घोषणा क
 तार�ख /  

Date of Pronouncement: 23.09.2016 
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2. Bunch of present appeals relating to different assessee were heard 

together on different dates and are being disposed of by this consolidated 

order as the issue raised in all these appeals was similar.   

 

3. It may be pertinent to mention here that there was a delay of 3 days in 

filing of appeal in ITA No.1337/PN/2015 to ITA No.1339/PN/2015 for which 

the assessee has filed a condonation petition.  After considering the same, 

the delay in filing of these appeals is condoned and the appeals are admitted 

for adjudication. 

  

4. The issue arising in all the appeals before us is against intimation 

issued under section 200A of the Act and / or order passed under section 154 

of the Act in charging fees payable under section 234E of the Act.  We 

therefore take up ITA No.1292/PN/2015 as the lead case.  The issue raised in 

the set of appeals is charging of fees payable under section 234E of the Act 

prior to amendment to section 200A(1)(c) of the Act vide Finance Act, 2015 

w.e.f. 01.06.2015, while processing the TDS returns.  The assessee has also 

pointed that the Legislature had inserted clause (c) to section 200A(1) of the 

Act specifically w.e.f. 01.06.2015 and where there is nothing to suggest that 

the said amendment was clarificatory or retrospective in nature, hence in 

respect of TDS statements filed for the period prior to 01.06.2015, late fees 

charged under section 234E of the Act could not be levied in the intimation 

issued under section 200A of the Act. 

 

5. In order to adjudicate the issue raised in these appeals, few material 

facts have to be considered.  The assessee was required to deduct tax at 

source out of payments made on account of salary, interest, etc. for the 

respective quarters in the accounting period.  The Act required the assessee 

to file quarterly TDS returns intimating the tax deducted at source from 

various payments made in each of the quarter.  The said TDS returns are 

mandated to be filed within stipulated period.  Admittedly, in the present set of 
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appeals, TDS returns were filed belatedly.  The Assessing Officer while 

processing the TDS returns issued intimation to the respective assessee 

under section 200A of the Act and levied late filing fees under section 234E of 

the Act.  Aggrieved by the said intimation, in some of the cases, the assessee 

in some cases filed an application under section 154 of the Act also.  

However, the same were dismissed by the respective Assessing Officers. 

 

6. In appeal, the CIT(A) held that the appeal of assessee was not 

maintainable, in view of the ratio laid down by the Hon’ble Bombay High Court 

in Rashmikant Kundalia Vs. Union of India (2015) 54 Taxman.com 200 

(Bom).  Further, even on merits, the contention of assessee that the 

Assessing Officer was not empowered to raise the demand under section 

234E of the Act by passing order under section 200A of the Act was held to 

be not legally tenable.   

 

7. The assessee is in appeal against the orders of authorities below. 

 

8. Shri Sanket Joshi, learned Counsel pointed out that the issue which 

arises in the present appeal is two-fold whether the appeal filed by the 

assessee is maintainable and whether any fees could be levied under section 

234E of the Act prior to 01.06.2015, while issuing intimation under section 

200A of the Act.  Our attention was drawn to the provisions of section 200(3) 

of the Act, wherein the duty of person was to file the statement within 

prescribed time.  Reference was made to Rule 31A of the Income Tax Rules, 

1962 (in short ‘Rules’), which provides the time limit to file the statement of 

tax deducted at source.  He further pointed out that the Act requires quarterly 

statement to be filed within 15 days of close of the quarter.  Thereafter, the 

learned Authorized Representative for the assessee pointed out that clause 

(c) to section 200A(1) of the Act was inserted w.e.f. 01.06.2015, under which 

levy of fees was provided for late filing the quarterly statements of TDS.  He 
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further stated that earlier to that, there was no provision of levy of fees.  

Similarly, amendments were made in section 246A of the Act.  The first issue 

raised by the learned Authorized Representative for the assessee was that 

where the Assessing Officer had issued the intimation under section 200A of 

the Act, then the same is appealable under which fees had been charged 

under section 234E of the Act.  An application for condoning the delay in filing 

the appeals was also filed as referred to by the learned Authorized 

Representative.  Referring to the order passed by the CIT(A), the learned 

Authorized Representative for the assessee pointed out that the order of 

Assessing Officer was not passed under section 234E of the Act but was 

passed under section 200A of the Act.  The CIT(A) had relied on the ratio laid 

down by the Hon’ble Bombay High Court in Rashmikant Kundalia Vs. Union 

of India (supra), which settled the constitutional validity of section 234E of the 

Act.  The arguments before the Hon’ble Bombay High Court were that there 

was no right to insert the said section.  However, no arguments were 

advanced in respect of applicability of said section for the period prior to 

01.06.2015.  He further pointed out that firstly, there has to be mechanism to 

charge fees under section 234E of the Act and prior to insertion of clause (c) 

to section 200A(1) of the Act w.e.f. 01.06.2015, there was no mechanism to 

charge fees by the Assessing Officer.  He stressed that where an order has to 

be passed under section 200A of the Act for charging fees under section 

234E of the Act, then the Legislature should provide the machinery for 

charging the said fees under section 234E of the Act, which was provided 

w.e.f. 01.06.2015.  He further stressed that where the assessee had denied 

his liability to be assessed, then the right to appeal is provided under section 

246A(1)(a) of the Act and where the assessee says that he denies his liability, 

then the same has to be interpreted liberally.  Referring to the decision of 

Hon’ble Bombay High Court in Rashmikant Kundalia Vs. Union of India 

(supra), relied upon by the CIT(A), the learned Authorized Representative for 

the assessee pointed out that it only settled the constitutional validity of 
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section 234E of the Act and hence, the said ratio had to be applied 

accordingly and it cannot be said that charging of late fees under section 

234E of the Act by the Assessing Officer while issuing intimation under 

section 200A of the Act can be charged prior to 01.06.2015.  The learned 

Authorized Representative for the assessee further pointed out that the issue 

of charging of fees under section 234E of the Act and raising of demand 

under section 200A of the Act has been adjudicated by series of cases by 

different Tribunals and copies of same were filed. 

 

9. Further, it was pointed out that the CIT(A) has wrongly applied the ratio 

laid down by the Hon’ble High Court of Karnataka in Lakshmi Niman, 

Bangalore Pvt. Vs. DCIT, Ghaziabad (2005) 60 taxman.com 144 (Kar).  He 

stated that it was not the case of assessee that fees was illegal but since 

there was no mechanism provided to levy the fees under section 200A of the 

Act, which was later provided w.e.f. 01.06.2015 as per the amendment, then 

prior to that date, no fees could be charged from the assessee.  Second 

aspect of the same was that the Assessing Officer had no authority to levy the 

fees prior to 01.06.2015.  He referred to the ratio laid down by the Hon’ble 

Supreme Court in CIT Vs. B.C. Srinivasa Setty (1981) 128 ITR 294 (SC), 

which had laid down the proposition that in cases where the cost of 

acquisition of the assets were Nil, then no capital gains has to be computed in 

the hands of assessee since there was no mechanism to charge capital 

gains.  He further stressed that the Hon’ble Rajasthan High Court in M/s. 

Dundlod Shikshan Sansthan & Anr. Vs. Union of India and Ors. in D.B. Civil 

Writ Petition No.8672/2014, judgment dated 28.07.2015 had adjudicated the 

issue relating to whether the fees charged is legal or illegal and had not 

touched upon the mechanism to levy the fees.  In this regard, the learned 

Authorized Representative for the assessee referred to the ratio laid down by 

the Hon’ble Bombay High Court in CIT Vs. Thane Electricity Supply Ltd. 

(1994) 206 ITR 727 (Bom), wherein while explaining the principle of obiter 
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dicta it was pointed out that casual representation in order would not decide 

the order in one way or the other.  The learned Authorized Representative for 

the assessee pointed out that the provisions of section 200A of the Act were 

inserted earlier.  However, section 234E of the Act was inserted later and 

where section 200A of the Act does not provide for levy of fees by the 

Assessing Officer till before the amendment w.e.f. 01.06.2015, there was no 

merit in charging the said levy.  He further pointed out that after the 

amendment w.e.f. 01.06.2015, the Assessing Officer had power to make 

adjustments in intimation passed under section 200A of the Act itself.   

 

10. The Ld. Counsel for the assessee further pointed out that insertion 

made w.e.f. 01.06.2015 was prospective in nature and hence, had to be 

applied from 01.06.2015 itself.  He relied on the Memo explaining Finance 

Bill, 2015 while introducing clause (c) to section 200A(1) of the Act.  He 

further supported the arguments of earlier Counsel that prior to 01.06.2015, 

where there was no power given under section 200A of the Act to the 

Assessing Officer to charge the said fees, the present bunch of appeals being 

filed by different assessee related to the period prior to 01.06.2015 and 

hence, no fees could be charged under section 234E of the Act.  He further 

pointed out that in CIT Vs. Vatika Township Pvt. Ltd. (2014) 367 ITR 466 

(SC), the Hon’ble Supreme Court held that any amendment can be 

considered retrospective in order to remove the hardship of assessee but not 

of the Department. The Ld. Counsel for the assessee referred to the 

amendment brought in by the Finance Act and further placed reliance on the 

ratio laid down by Chennai Bench of Tribunal in G. Indirani Vs. DCIT (2015) 

43 CCH 511 (Chen-Trib) and Ahmedabad Bench of Tribunal in Dhanlaxmi 

Developers Vs. DCIT (2016) 46 CCH 1 (Ahd-Trib). 

 

11. The learned DR pointed out that the issue arising in the present set of 

appeals is whether the payment of late fees under section 234E of the Act 
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can be charged under section 200A of the Act, wherein clause (c) was 

inserted w.e.f. 01.06.2015.  He further referred to the Chapter XVIIB of the 

Act, which provide deduction of tax at source, wherein payer of sum be it is 

salary, interest or commission, etc. has certain obligations and they have 

been made responsible, wherein the payments are made or credited to the 

account of payee, then the duty of the deductor is to deduct tax.  Sections 

192 to 194LD, 195 to 196D of the Act were various provisions for deducting 

tax at source.  Section 199 of the Act provides credit of tax deducted at 

source and section 200 of the Act lays down the duties of person responsible 

to deduct the tax.  He further stressed that it was mandatory that after 

deduction, the deductor shall pay the tax in the account of Treasury, there 

was no discretion with the deductor vis-a-vis rate of deduction, at what time 

and when to be paid.  The learned CIT-DR further stated that TDS was one of 

the modes of recovery which works on the principle of paying as you earn.  

He further stated that TDS is source of revenue to the Government to carry 

out various programmes.  Once the tax was deducted, then it was not the 

deductor’s money but it was deducted on account of third party, who claims it 

as part of his tax payment.  The obligation on the deductor was to collect the 

said tax deducted at source and deposit the same and the deductee had all 

the rights to claim the benefit of such tax deducted by the deductor.  Earlier, 

under the Act, the onus was upon the deductor to issue certificate for claiming 

TDS payments.  However, since there were various frauds, because of 

certificate issued by the deductors, the provisions of sub-section 200(3) of the 

Act were inserted w.e.f. 01.04.2005.  He further explained that any person 

referred to in section 192(1A) of the Act shall “implies that it was obligatory 

and mandatory that statement of tax deducted had to be filed within 

prescribed time limit”.  He referred to the proviso to section 200(3) of the Act, 

which was inserted w.e.f. 01.10.2014, wherein it is provided that correction 

statement for rectification can also be issued. 
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12. The learned DR further pointed out that before insertion of levy of fees 

under section 234E of the Act, there was provision of levy of penalty under 

section 272A(2)(k) of the Act.  This amendment was w.e.f. 01.04.2005, hence 

where the statement was not filed by the deductor, penal provisions were 

attracted and the same was with respect to quarterly returns to be filed.  The 

learned DR further pointed out that the provisions of section 200(3) of the Act 

and penalty under section 272A(2)(k) of the Act were simultaneously 

introduced.  He further referred to the provisions of section 200A of the Act 

which were introduced w.e.f. 01.04.2010 by the Finance (No.2) Act, 2009 for 

furnishing of TDS returns.  Further, reference was made to sub-clauses under 

section 200A(1) of the Act, wherein clause (a) refers to the sum deducted and 

clause (b) refers to the interest, if any; and w.e.f. 01.07.2012, new section 

was introduced i.e. 234E of the Act, under which it was provided that person 

shall be liable to deposit the tax deducted at source, hence the provisions 

were mandatory i.e. the liability was on the deductor to furnish the statement 

and in case of any default in furnishing statement, fees was provided under 

the said section.  He further referred to the second proviso, which was 

inserted w.e.f. 01.07.2012, wherein it is provided that under clause (k) to 

section 272A(1) of the Act, no penalty is to be levied.  He stressed that after 

such an amendment, the provisions of section 234E of the Act were 

compulsorily applicable.  The learned DR further pointed out that penalty for 

non-furnishing of statement under section 200(3) of the Act is provided under 

section 271H of the Act, where the word used is ‘may’.  However, under 

section 234E of the Act, for levy of fees, the word used is ‘shall’ and it is 

further provided that the amount of fees, shall not exceed the tax deducted at 

source.  Referring to sub-section (3), it was pointed out that the amount of 

fees is to be deposited before delivering the statement.  He stressed that the 

provisions of section 234E of the Act was charging section wherein the 

liability was upon the assessee that he shall pay and when the same is to be 

paid is also specified therein.  The Legislature in this regard was clear that 
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defaulter itself would make the compliance.  Hence, the question is if as per 

section 234E(1) of the Act, the assessee is liable to pay late fees and as per 

sub-section (3), late fees has to be paid before filing the statement and where 

the provisions of both sub-section (1) and (3) to section 234E of the Act are 

mandatory, since the word used is, shall, then it is obligatory upon the person 

to pay the said fees. 

 

13. Referring to the decision of Hon’ble Bombay High Court in Rashmikant 

Kundalia Vs. Union of India (supra) wherein the constitutional validity was 

challenged, the learned DR referred to paras 13 to 15 and 18 of the said 

judgment and pointed out that the right to appeal was the creation of statute 

and the Hon’ble High Court was dealing with constitutional validity but also 

considered the purpose for which the said section was introduced.  Referring 

to section 200A(1)(c) of the Act, he stated that though the word used is fees, 

if any, but that means where there is an error or where no fees has been paid, 

then although the amendment was w.e.f. 01.06.2015, but the amendment 

was procedural in nature.  He stressed that once charging section is there, 

where the assessee has been asked to pay the fees, then only thing is that 

the provisions of section 200A of the Act were added in 2010, provisions of 

section 234E of the Act were added in 2012, then if by error, it was not there, 

then by way of insertion of clause (c) to section 200A(1) of the Act, the 

Assessing Officer is empowered to charge.  He further relied on Chennai 

Bench of Tribunal, wherein it is provided that the Assessing Officer can 

charge fees under section 234E of the Act.  He further contended that by way 

of an amendment in 2015, the Act has not provided any new levy; the 

provisions of section 234E of the Act were already there and amendment is 

only clarificatory.  Section 234E of the Act was charging section w.e.f. 

01.04.2012 and in case of violation of provisions of the Act, fees was to be 

levied.  Referring to the reliance placed upon by the learned Authorized 

Representative for the assessee on CIT Vs. Vatika Township Pvt. Ltd. 
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(supra), he pointed out that the issue before the Hon’ble Supreme Court was 

charging of surcharge which was new levy and it was held to be prospective.  

He further stated that if there is an obligation by way of new statute, then such 

amendment is prospective.  It was further pointed out by him that before the 

Hon’ble Delhi High Court in CIT Vs. Naresh Kumar (2013) 39 taxmann.com 

182 (Delhi) the amendment by way of Finance Act, 2010 in section 40(a)(ia) 

of the Act was the issue, which was held to be charificatory and hence 

retrospective in nature.  He further placed reliance on the ratio laid down by 

the Hon’ble Supreme Court in Govinddas Vs. ITO (1976) 103 ITR 123 (SC). 

 

14. The learned Authorized Representative for the assessee in rejoinder 

pointed out that Memo explaining the Finance Bill clearly says that the 

amendment was w.e.f. 01.06.2015 and it was proposed to amend the 

provisions of section 200A of the Act.  He further stated that under the 

provisions of section 45 of the Act, where the cost of acquisition was Nil, no 

capital gains was leviable but after the amendment, it is so provided that 

capital gains would be chargeable in some cases where the cost of 

acquisition was Nil and hence, it is the statute which empowers the authorities 

to levy fees, charges or taxes.  In the absence of such power, there is no 

merit in levy of fees under section 234E of the Act. 

 

15. We have heard the rival contentions and perused the record.  The 

issue arising in this bunch of appeals is against levy of fees under section 

234E of the Act.  In order to adjudicate the issue, first reference is being 

made to the relevant provisions of the Act.  Under Chapter XVII headed 

‘collection and recovery of taxes’ and under ‘clause B’, deduction at source, 

the statute lays down the duty of the payer of certain amounts to deduct tax at 

source under sections 192 to 194LD, 195 to 196D of the Act.  Under section 

198 of the Act, it is provided that the tax deducted at source shall for the 

purpose of computing the income of assessee be deemed to be income 
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received.  Under section 199 of the Act, it is further provided that any 

deduction made in accordance with the provisions of Chapter and paid to the 

Central Government shall be treated as payment of tax on behalf of the 

person from whose income the deduction was made.  The sum referred to in 

sub-section (1A) of section 192 of the Act and paid to the Central Government 

shall be treated as the tax paid on behalf of the person in respect of whose 

income such payment of tax has been made.   

 

16. Section 200 of the Act lays down the duty of the person deducting tax, 

which reads as under:- 

“200. (1) Any person deducting any sum in accordance with the foregoing 
provisions of this Chapter shall pay within the prescribed time, the sum so 
deducted to the credit of the Central Government or as the Board directs. 

(2) Any person being an employer, referred to in sub-section (1A) of section 
192 shall pay, within the prescribed time, the tax to the credit of the Central 
Government or as the Board directs. 

(2A) In case of an office of the Government, where the sum deducted in 
accordance with the foregoing provisions of this Chapter or tax referred to in 
sub-section(1A) of section 192 has been paid to the credit of the Central 
Government without the production of a challan, the Pay and Accounts 
Officer or the Treasury Officer or the Cheque Drawing and Disbursing Officer 
or any other person, by whatever name called, who is responsible for 
crediting such sum or tax to the credit of the Central Government, shall 
deliver or cause to be delivered to the prescribed income-tax authority, or to 
the person authorised by such authority, a statement in such form, verified in 
such manner, setting forth such particulars and within such time as may be 
prescribed. 

(3) Any person deducting any sum on or after the 1st day of April, 2005 in 
accordance with the foregoing provisions of this Chapter or, as the case may 
be, any person being an employer referred to in sub-section (1A) of section 
192 shall, after paying the tax deducted to the credit of the Central 
Government within the prescribed time, prepare such statements for such 
period as may be prescribed and deliver or cause to be delivered to the 
prescribed income-tax authority or the person authorised by such authority 
such statement in such form and verified in such manner and setting forth 
such particulars and within such time as may be prescribed: 

Provided that the person may also deliver to the prescribed authority a 
correction statement for rectification of any mistake or to add, delete or 
update the information furnished in the statement delivered under this sub-
section in such form and verified in such manner as may be specified by the 
authority.” 

 
17. Under section 200(1) of the Act, it is provided that any person 

deducting any sum in accordance with the provisions of the Chapter shall pay 

within the prescribed time, the sum so deducted to the credit of the Central 

Government or as the Board directs.  Under section 200(2) of the Act, any 
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person being an employer, as referred to in sub-section (1A) of section 192 of 

the Act shall pay, within the prescribed time, the tax to the credit of the 

Central Government or as the Board directs.  Under sub-section (2A) of the 

Act, it is provided that where the sum has been deducted in accordance with 

foregoing provisions of the Chapter, by the office of the Government, then 

duty is upon the Treasury Officer or the Drawing & Disbursing Officer or any 

other person, to deliver or cause to be delivered to the prescribed income tax 

authorities, or to the person authorized by such authority, statement in such 

form, verified in such manner, setting forth such particulars within such time 

as may be prescribed.  Under section 200(3) of the Act, similar responsibility 

is on any person deducting any sum on or after first day of April, 2005 in 

accordance with foregoing provisions of the Chapter, including any person as 

an employer referred to in section 192(1A) of the Act.  The onus is upon such 

person that he shall after paying the tax to the credit of Central Government 

within prescribed time, prepare such statement for such period as may be 

prescribed and deliver or cause to be delivered to the prescribed income tax 

authority or any person so authorized, such statement in such form and 

verified in such manner and setting forth such particulars and within such time 

as may be provided.  The duty is upon a person deducting any sum in 

accordance with various provisions under the Chapter and also upon an 

employer who is making deduction out of the payments made to the 

employees, then sub-section (3) requires that the deductor is to prepare a 

statement for such period as may be prescribed, which is to be delivered to 

the prescribed authority, in such form and verified and setting forth such 

particulars as may be prescribed.  The said statement is to be delivered within 

such time as may be prescribed. 

 

18. Rule 31A of the Income Tax Rules, 1962 (in short ‘the Rules’) provides 

that every person who is responsible for deduction of tax under Chapter 

XVIIB shall in accordance with the provisions of section 200(3) of the Act, 
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deliver or cause to be delivered, the quarterly statements to the Director 

General of Income Tax (Systems) or the persons authorized by them i.e. in 

respect of deductions under various provisions of the Chapter XVIIB.  The 

Rule further provides that the statements referred to in sub-rule (1) are to be 

delivered quarterly and the stipulated period of due date of filing the said 

statement in respect of deductor being an office of the Government and the 

deductor being other than Government, are provided.  The sub-rule (3) of 

Rule 31A of the Rules further provides that the statement referred to in sub-

rule (1) may be furnished in any of the following manners i.e. by way of 

furnishing the statement in paper form or furnishing the statement 

electronically under digital signature or after verification.  Initially, such 

statement had to be furnished in paper form and later by way of amendment, 

the procedure for furnishing the statement electronically was provided.  Once 

the statement has been so submitted by the deductor of tax deducted at 

source, then processing of statement is as per the provisions of section 200A 

of the Act.  The said section was inserted by the Finance (No.2) Act, 2009 

w.e.f. 01.04.2010.  The said section 200A of the Act reads as under:- 

“200A. (1) Where a statement of tax deduction at source or a correction 
statement has been made by a person deducting any sum (hereafter referred 
to in this section as deductor) under section 200, such statement shall be 
processed in the following manner, namely:— 

 
(a)  the sums deductible under this Chapter shall be computed 

after making the following adjustments, namely:— 
 
(i) any arithmetical error in the statement; or 
(ii) an incorrect claim, apparent from any information in the 
statement; 

(b)  the interest, if any, shall be computed on the basis of the sums 
deductible as computed in the statement; 

(c)  the sum payable by, or the amount of refund due to, the 
deductor shall be determined after adjustment of amount 
computed under clause (b) against any amount paid 
under section 200 and section 201, and any amount paid 
otherwise by way of tax or interest; 

(d)  an intimation shall be prepared or generated and sent to the 
deductor specifying the sum determined to be payable by, or 
the amount of refund due to, him under clause (c); and 

(e)  the amount of refund due to the deductor in pursuance of the 
determination under clause (c) shall be granted to the 
deductor : 
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Provided that no intimation under this sub-section shall be sent after the 
expiry of one year from the end of the financial year in which the statement is 
filed. 
Explanation.—For the purposes of this sub-section, "an incorrect claim 
apparent from any information in the statement" shall mean a claim, on the 
basis of an entry, in the statement— 

 
(i) of an item, which is inconsistent with another entry of the same or 
some other item in such statement; 
(ii) in respect of rate of deduction of tax at source, where such rate is 
not in accordance with the provisions of this Act. 

(2) For the purposes of processing of statements under sub-section (1), the 
Board may make a scheme for centralised processing of statements of tax 
deducted at source to expeditiously determine the tax payable by, or the 
refund due to, the deductor as required under the said sub-section. 

 

19. Section 200A of the Act lays down the manner in which the statements 

of tax deducted at source are to be processed for issuing the intimation.  First 

of all, the sums deductible under the Chapter are to be computed and 

interest, if any, shall be computed on the basis of such sums deductible as 

computed in the statements as per clause (a) and (b) under section 200A(1) 

of the Act.  Clauses (c) to (f) reproduced above were substituted for clauses 

(c) to (e) by the Finance Act, 2015 w.e.f. 01.06.2015.  Prior to the substitution, 

clauses (c) to (e) read as under:- 

“(c) the sum payable by, or the amount of refund due to, the deductor 
shall be determined after adjustment of amount computed under 
clause (b) against any amount paid under section 200 and section 
201, and any amount paid otherwise by way of tax or interest; 

 

(d) an intimation shall be prepared or generated and sent to the deductor 
specifying the sum determined to be payable by, or the amount of 
refund due to, him under clause (c); and 

 

(e) the amount of refund due to the deductor in pursuance of the 
determination under clause (c) shall be granted to the deductor.” 

 

20. As per newly substituted clause (c) w.e.f. 01.06.2015, the fees, if any, 

is to be computed in accordance with the provisions of section 234E of the 

Act.  However, under the earlier clause (c), there was no such provision. 

 

21. Section 234E(1) of the Act provides that where a person fails to deliver 

or cause to be delivered, a statement within time prescribed in section 200(3) 

of the Act or the proviso to section 206C(3) of the Act, he shall be liable to 
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pay, by way of fees, sum of Rs.200/- for every day during which the failure 

continues.  The said provisions were inserted by the Finance Act, 2012 w.e.f. 

01.07.2012.  Under sub-section (2), it is further provided that the amount of 

fees referred to in sub-section (1) shall not exceed the amount of tax 

deductible or collectable, as the case may be.  Sub-section (3) further lays 

down that the amount of fees referred to in sub-section (1) shall be paid 

before delivering or causing to be delivered a statement in accordance with 

sub-section 200(3) of the Act or the proviso to section 206C(3) of the Act.  

The provisions of said section have been made applicable to a statement to 

be delivered or cause to be delivered on or after the first day of July, 2012.   

 

22. Reading the above said provisions of the Act, it transpires that where 

tax has been deducted at source by a deductor out of the account of 

deductee, then the onus is upon the deductor under section 200 of the Act to 

prepare a statement in such form and verified in such manner which is 

prescribed under the Act in which the particulars of tax deduction at source 

are to be provided and the said statement is to be delivered or cause to be 

delivered within such time as may be prescribed.  Rule 31A of the Rules 

provided the time limit for the furnishing of statement for tax deduction at 

source on quarterly basis.  Section 234E of the Act levies fees for default in 

furnishing the statements of tax deducted at source.  Such fees is to be paid 

before delivering or causing to be delivered a statement in accordance with 

section 200(3) of the Act or proviso to section 206C(3) of the Act.  In other 

words, in case the assessee has defaulted in not delivering the statement or 

causing to deliver the statement within time prescribed, then he is liable to 

pay the fees which is so prescribed under the Act and such fees shall not 

exceed the amount of tax deductible or collectable at source but the same 

has to be paid along with statement which is to be delivered under the 

provisions of section 200(3) of the Act.  Though the statement of tax deducted 

at source has to be furnished by the deductor, no doubt, under section 200 of 

http://www.itatonline.org



19 

 

the Act, but the same has to be processed by the prescribed authority as per 

provisions of section 200A of the Act.  In case there is any variation in the tax, 

sum deductible under the Chapter and / or their payment, the Assessing 

Officer is empowered to make adjustments in this regard and also reject 

incorrect claim made by the deductor which is apparent from the information 

in the statement filed by the deductor.  Further, the Income-tax authority is 

authorized to charge interest, if any, and the same shall be computed on the 

basis of sums deductible in addition to the amount of tax deducted at source, 

which is to be paid to the account of Treasury by the deductor.  In case of any 

default, interest is to be charged against such deductor and the same is to be 

computed as per provisions of section 200A(1)(b) of the Act.  Further, in 

addition to both these amounts, clause (c) to section 200A of the Act provides 

fees to be levied which shall be computed in accordance with the provisions 

of section 234E of the Act.  The said provision to charge fees by the 

prescribed authority has been substituted for earlier provisions by the Finance 

Act, 2015 w.e.f. 01.06.2015.  Prior to the said substitution though the 

provisions of section 234E of the Act for payment of fees for default in 

furnishing the statement were inserted by the Finance Act, 2012 w.e.f. 

01.07.2012, the prescribed authority did not have the power to charge the 

said fees, while processing the quarterly statements / returns under section 

200A of the Act. 

 

23. Now, looking at various provisions of the Act, the issue needs to be 

adjudicated in the case of assessee, wherein admittedly, TDS returns which 

were deemed to be filed by the assessee were filed after delay and the 

question was whether the Assessing Officer which processing the intimation 

under section 200A of the Act could charge late fee under the provisions of 

section 234E of the Act.  The assessee claims that the Assessing Officer at 

best could charge the difference in tax deducted and not paid in Treasury 

from the deductor and / or any interest payable on such deduction of tax at 
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source.  However, till substitution of clause (c) to section 200A(1) of the Act 

by the Finance Act, 2015 w.e.f. 01.06.2015, the Assessing Officer was not 

empowered to charge fees under section 234E of the Act.  The case of 

Revenue on the other hand, was that it was the duty of deductor while 

furnishing the statement under section 200(3) of the Act to deposit the fees 

referred to in section 234E(1) of the Act.  The learned DR stressed that fees 

referred to in sub-section (1) had to be paid while delivering or causing to 

deliver the statement in accordance with provisions of section 200(3) of the 

Act or the proviso to section 206C(3) of the Act.  However, various regulations 

and the statutory provisions in this regard point out that undoubtedly, the 

responsibility of the deductor was to deposit the tax deducted at source in 

time and if not so, then with interest and consequently, where the tax was not 

paid in time and interest was not paid in time and then, where the statement 

of tax deducted at source could not be filed before the prescribed authority 

within stipulated time, the assessee was liable to levy of fees under section 

234E of the Act.  However, in case any default occurs due to the non-

payment of fees by the assessee in this regard, then the provisions which has 

to be considered is section 200A(1)(c) of the Act.  The power to charge / 

collect fees as per provisions of section 234E of the Act was vested with the 

prescribed authority under the Act only on substitution of earlier clause (c) to 

section 200A of the Act by the Finance Act, 2015 w.e.f. 01.06.2015.  Once 

any provision of the Act has been made applicable from a respective date, 

then the requirement of the statute is to apply the said provisions from the 

said date.   

 

24. In respect of the issue raised before us, it is clear that the prescribed 

authority has been vested with the power to charge fees under section 234E 

of the Act only with regard to levy of fees by the substitution made by Finance 

(No.2) Act, 2015 w.e.f. 01.06.2015.  Once the power has been given, under 

which any levy has to be imposed upon tax payer, then such power comes 
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into effect from the date of substitution and cannot be applied retrospectively.  

The said exercise of power has been provided by the statute to be from 

01.06.2015 and hence, is to be applied prospectively.  There is no merit in the 

claim of Revenue that even without insertion of clause (c) under section 

200A(1) of the Act, it was incumbent upon the assessee to pay fees, in case 

there is default in furnishing the statement of tax deducted at source.  

Admittedly, the onus was upon the assessee to prepare statements and 

deliver the same within prescribed time before the prescribed authority, but 

the power to collect the fees by the prescribed authority vested in such 

authority only by way of substitution of clause (c) to section 200A(1) of the Act 

by the Finance Act, 2015 w.e.f. 01.06.2015.  Prior to said substation, the 

Assessing Officer had no authority to charge the fees under section 234E of 

the Act while issuing intimation under section 200A of the Act.  Before 

exercising the authority of charging any sum from any deductor or the 

assessee, the prescribed authority should have necessary power vested in it 

and before vesting of such power, no order can be passed by the prescribed 

authority in charging of such fees under section 234E of the Act, while 

exercising jurisdiction under section 200A of the Act.  Thus, in the absence of 

enabling provisions, under which the prescribed authority is empowered to 

charge the fees, the Assessing Officer while processing the returns filed by 

the deductor in respect of tax deducted at source can raise the demand on 

account of taxes, if any, not deposited and charge interest.  However, prior to 

01.06.2015, the Assessing Officer does not have the power to charge fees 

under section 234E of the Act while processing TDS returns.  In the absence 

of enabling provisions, levy of fees could not be effected in the course of 

intimation issued under section 200A of the Act prior to 01.06.2015. 

 

25. The Amritsar Bench of Tribunal in Sibia Healthcare (P) Ltd. Vs. DCIT 

(2015) 121 DTR 81 (Asr) (Trib) had held that the adjustment in respect of levy 

of fees under section 234E of the Act was indeed beyond the scope of 
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permissible adjustments contemplated under section 200A of the Act.  Such a 

levy could not be effected in the course of intimation under section 200A of 

the Act and in the absence of any other provisions enabling the demand in 

respect of this levy having been pointed out, no such levy could be effected.  

The said proposition has been applied in various decisions of different 

Benches of Tribunal.  Reference was made to the decisions of Chennai 

Bench of Tribunal in G. Indirani Vs. DCIT (supra), Ahmedabad Bench of 

Tribunal in M/s. Globe Ecologistics Ltd. Vs. DCIT in ITA Nos.2689-

2691/Ahd/2015, ITA No.2692/Ahd/2015, relating to assessment year 2014-

15, ITA No.2693/Ahd/2015, relating to assessment year 2013-14 and ITA 

Nos.2694-2695/Ahd/2014, relating to assessment year 2013-14, vide 

consolidated order dated 26.11.2015 and Chandigarh Bench of Tribunal in 

M/s. Khanna Watches Ltd. Vs. DCIT in ITA Nos.731 to 735/CHD/2015, 

relating to assessment years 2014-15 & 2013-14, order dated 29.10.2015.   

 

26. While deciding the present bunch of appeals, the Revenue had placed 

reliance on the ratio laid down by the Hon’ble Bombay High Court in 

Rashmikant Kundalia Vs. Union of India (supra) wherein, the constitutional 

validity of section 234E of the Act was challenged.  The Hon’ble High Court 

noted the fact that where the deductor was required to furnish periodical 

quarterly statements containing the details of deduction of tax made during 

the quarter, by the prescribed due date and the delay in furnishing such TDS 

returns would have cascading effect.  It was further observed by the Hon’ble 

High Court that under the Income-tax Act, where there is an obligation on the 

Income-tax Department to process the income-tax returns within specified 

period from the date of filing, the returns could not be accurately processed of 

such person on whose behalf tax has been deducted i.e. deductee, until 

information of such deductions is furnished by the deductor within the 

prescribed time.  Since the substantial number of deductors were not filing 

their TDS returns / statements within prescribed time frame, then it lead to an 
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additional work burden upon the Department due to the fault of the deductor 

and in this light and to compensate for additional work burden forced upon the 

Department, fees was sought to be levied under section 234E of the Act.  The 

Hon’ble High Court held that looking at this from this perspective, section 

234E of the Act was not punitive in nature but a fee which was a fixed charge 

for the extra service which the Department had to provide due to the late filing 

of TDS statements.  It was further held by the Hon’ble High Court that late 

filing of TDS returns / statements was regularized by payment of fees as set 

out in section 234E of the Act.  Therefore, the findings of Hon’ble High Court 

were thus, that the fees sought to be levied under section 234E of the Act 

was not in the guise of tax sought to be levied on the deductor.  The 

provisions of section 234E of the Act were held to be not onerous on the 

ground that section does not empower the Assessing Officer to condone the 

delay in late filing the income tax returns or that no appeal is provided from 

arbitrary order passed under section 234E of the Act.  The Hon’ble High Court 

held that the right to appeal was not a matter of right but was creature of 

statute and if the Legislature deems fit not to provide remedy of appeal, so be 

it.  The Hon’ble High Court further held that a person can always approach 

the court in extraordinary equitable jurisdiction under Article 226/227 of the 

Constitution as the case may be.  The Hon’ble High Court therefore, observed 

that simply because no remedy of appeal was provided for the provisions of 

section 234E of the Act, the same cannot be said to be onerous and section 

234E of the Act was held to be constitutionally valid.  The constitutional 

validity of provisions of section 234E of the Act has also been upheld by the 

Hon’ble Rajasthan High Court in M/s. Dundlod Shikshan Sansthan & Anr. Vs. 

Union of India and Ors (supra). 

 

27. In view of the above said ratio laid down by the Hon’ble Bombay High 

Court, the case of the learned DR before us was that there is no merit in the 

present set of appeals filed by the assessee as the Hon’ble High court has 
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laid down that no appeal is provided from an order passed under section 

234E of the Act and the same merits to be dismissed at the outset.  In this 

regard, he has raised two issues that (a) the appeal filed by the assessee is 

not maintainable and also (b) there is no merit in the claim of the assessee 

that the Assessing Officer is not empowered to charge fees under section 

234E of the Act before insertion of clause (c) to section 200A(1) of the Act by 

the Finance Act, 2015 w.e.f. 01.06.2015.  The learned Authorized 

Representative for the assessee on the other hand, drew our attention to the 

Memorandum to the Finance Bill, 2015 while introducing the said clause (c) to 

section 200A(1) of the Act.  The Finance Bill took note of the provisions of 

Chapter XVIIB, under which the person deducting tax i.e. deductor was 

required to file quarterly tax deduction at source statement containing the 

details of deduction of tax made during the quarter by the prescribed due 

dates.  Similar responsibility is on a person required to collect tax of certain 

specified receipts under section 206C of the Act.  In order to provide effective 

deterrence against the delay in furnishing TDS / TCS statements, the Finance 

Act, 2012 inserted section 234E of the Act to provide for levy of fees on late 

furnishing of TDS / TCS statements.  The Memo further took note of the fact 

that the Finance (No.2) Act, 2009 inserted section 200A in the Act, which 

provided for furnishing of TDS statements for determining the amount payable 

or refundable to the deductor.  It further took note that however, as section 

234E of the Act was inserted after the insertion of section 200A in the Act, the 

existing provisions of section 200A of the Act does not provide for 

determination of fees payable under section 234E of the Act at the time of 

processing of TDS statements.  It was thus, proposed to amend the 

provisions of section 200A of the Act so as to enable the computation of fees 

payable under section 234E of the Act at the time of processing of TDS 

statements under section 200A of the Act.  The Memo explaining the Finance 

Bill, 2015 very categorically held that currently there does not exist any 

provision in the Act to enable the processing of TCS returns and hence, a 
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proposal was made to insert a provision in this regard and also the post 

provision shall incorporate the mechanism for computation of fees payable 

under section 234E of the Act.  The Finance Bill further refers to the existing 

provisions of the Act i.e. after processing of TDS statement, intimation is 

generated specifying the amount payable or refundable.  This intimation 

generated after processing of TDS statement is (i) subject to rectification 

under section 154 of the Act; (ii) appealable under section 246A of the Act; 

and (iii) deemed as notice of payment under section 156 of the Act.  The 

Finance Bill further provided that intimation generated after the proposed 

processing of TCS statement shall be at par with the intimation generated 

after processing of TDS statement and also provided that failure to pay tax 

specified in the intimation shall attract levy of interest as per provisions of 

section 220(2) of the Act.  Further, amendments were also made in respect of 

the scheme of payment of TDS / TCS by the Government, deductor / collector 

which are not relevant for deciding the issue in the present appeal and hence, 

the same are not being referred to.  The Finance Bill further provided that the 

amendment would take effect from 01.06.2015.   

 

28. The perusal of Memo explaining the provision relating to insertion of 

clause (c) to section 200A of the Act clarifies the intention of Legislature in 

inserting the said provision.  The provisions of section 234E of the Act were 

inserted by the Finance Act, 2012, under which the provision was made for 

levy of fees for late furnishing TDS / TCS statements.  Before insertion of 

section 234E of the Act, the Finance (No.2) Act, 2009 had inserted section 

200A in the Act, under the said section, mechanism was provided for 

processing of TDS statements for determining the amount payable or 

refundable to the deductor, under which the provision was also made for 

charging of interest.  However, since the provisions of section 234E of the Act 

were not on statute when the Finance (No.2) Act, 2009 was passed, no 

provision was made for determining the fees payable under section 234E of 

http://www.itatonline.org



26 

 

the Act at the time of processing the TDS statements.  So, when section 234E 

of the Act was introduced, it provided that the person was responsible for 

furnishing the TDS returns / statements within stipulated period and in default, 

fees would be charged on such person.  The said section itself provided that 

fees shall not exceed the amount of tax deducted at source or collected at 

source.  It was further provided that the person responsible for furnishing the 

statements shall pay the said amount while furnishing the statements under 

section 200(3) of the Act.  However, power enabling the Assessing Officer to 

charge / levy the fee under section 234E of the Act while processing the TDS 

returns / statements filed by a person did not exist when section 234E of the 

Act was inserted by the Finance Act, 2012.  The power to charge fees under 

the provisions of section 234E of the Act while processing the TDS 

statements, was dwelled upon by the Legislature by way of insertion of clause 

(c) to section 200A(1) of the Act by the Finance Act, 2015 w.e.f. 01.06.2015.  

Accordingly, we hold that where the Assessing Officer has processed the 

TDS statements filed by the deductor, which admittedly, were filed belatedly 

but before insertion of clause (c) to section 200A(1) of the Act w.e.f. 

01.06.2015, then in such cases, the Assessing Officer is not empowered to 

charge fees under section 234E of the Act while processing the TDS returns 

filed by the deductor. 

 

29. The Hon’ble Bombay High Court in Rashmikant Kundalia Vs. Union of 

India (supra) has upheld the constitutional validity of said section introduced 

by the Finance Act, 2015 w.e.f. 01.06.2015 but was not abreast of the 

applicability of the said section 234E of the Act by the Assessing Officer while 

processing TDS statement filed by the deductor prior to 01.06.2015.  In such 

scenario, we find no merit in the plea of learned CIT-DR that the Hon’ble 

Bombay High Court in Rashmikant Kundalia Vs. Union of India (supra) has 

laid down the proposition that fees under section 234E of the Act is 
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chargeable in the case of present set of appeals, where the Assessing Officer 

had issued the intimation under section 200A of the Act prior to 01.06.2015.   

 

30. Another aspect of the issue is whether the amendment brought in by 

the Finance Act, 2015 w.e.f. 01.06.2015 by way of insertion of clause (c) to 

section 200A(1) of the Act is clarificatory or is prospective in nature and is not 

applicable to the pending assessments.  Undoubtedly, the provisions of 

section 234E of the Act were inserted by the Finance Act, 2012, under which 

the liability was imposed upon the deductor in such cases where TDS 

statements / returns were filed belatedly to pay the fees as per said section.  

However, in cases, where the assessee has failed to deposit the said fees, 

then in order to enable the Assessing Officer to collect the said fees 

chargeable under section 234E of the Act, it is incumbent upon the 

Legislature to provide mechanism for the Assessing Officer to charge and 

collect such fees.  In the absence of enabling provisions, the Assessing 

Officer while processing the TDS statements, even if the said statements are 

belated, is not empowered to charge the fees under section 234E of the Act.  

The amendment was brought in by the Finance Act, 2015 w.e.f. 01.06.2015 

and such an amendment where empowerment is given to the Assessing 

Officer to levy or charge the fees cannot be said to be clarificatory in nature 

and hence, applicable for pending assessments.   

 

31. The Hon’ble Supreme Court in CIT Vs. Vatika Township Pvt. Ltd. 

(supra) has explained the general principle concerning retrospectivity and 

have held that “of the various rules guiding how a legislation has to be 

interpreted, one established rule is that unless contrary intention appears, a 

legislation is presumed not to be intended to have a retrospective operation.  

Idea behind the rule is that current law should govern current activities”.  The 

Memo explaining the Finance Bill, 2015 very clearly also recognizes that and 

refers to the current provisions of sub-section (3) to section 200 of the Act, 
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under which the deductor is to furnish TDS statements.  However, as section 

234E of the Act was inserted after insertion of section 200A in the Act, the 

existing provisions of section 200A of the Act did not provide for determination 

of fees payable under section 234E of the Act at the time of processing of 

TDS statements.  In this regard, it was thus, proposed to amend the 

provisions of section 200A of the Act so as to enable the computation of fees 

payable under section 234E of the Act at the time of processing of TDS 

statements under section 200A of the Act.  In other words, the Assessing 

Officer is empowered to charge fees payable under section 234E of the Act in 

the intimation issued after insertion of clause (c) to section 200A(1) of the Act 

w.e.f. 01.06.2015.  The Legislature itself recognized that under the existing 

provisions of section 200A of the Act i.e. prior to 01.06.2015, the Assessing 

Officer at the time of processing the TDS statements did not have power to 

charge fees under section 234E of the Act and in order to cover up that, the 

amendment was made by way of insertion of clause (c) to section 200A of the 

Act.  In such scenario, it cannot be said that insertion made by section 

200A(1)(c) of the Act is retrospective in nature, where the Legislature was 

aware that the fees could be charged under section 234E of the Act as per 

Finance Act, 2012 and also the provisions of section 200A of the Act were 

inserted by Finance (No.2) Act, 2009, under which the machinery was 

provided for the Assessing Officer to process the TDS statements filed by the 

assessee.  The insertion categorically being made w.e.f. 01.06.2015 lays 

down that the said amendment is prospective in nature and cannot be applied 

to processing of TDS returns / statements prior to 01.06.2015.   

 

32. We further find that in recent judgment dated 26.08.2016, the Hon’ble 

Karnataka High Court in Writ Appeal Nos.2663-2674/2015(T-IT) & Ors in Sri 

Fatheraj Singhvi & Ors Vs. Union of India & Ors has quashed the intimation 

issued under section 200A of the Act levying the fees for delayed filing the 

TDS statements under section 234E of the Act.  The Hon’ble High Court 
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notes that the Finance Act, 2015 had made amendments to section 200A of 

the Act enabling the Assessing Officer to make adjustments while levying 

fees under section 234E of the Act was applicable w.e.f. 01.06.2015 and has 

held that it has prospective effect.  Accordingly, the Hon’ble High Court held 

that “intimation raising demand prior to 01.06.2015 under section 200A of the 

Act levying section 234E of the Act late fees is not valid”.  However, the 

Hon’ble High Court kept open the issue on constitutional validity of section 

234E of the Act.  We have already referred to the decision of Hon’ble Bombay 

High Court in Rashmikant Kundalia Vs. Union of India (supra) in this regard, 

wherein the constitutional validity of section 234E of the Act has been upheld. 

 

33. Accordingly, we hold that the amendment to section 200A(1) of the Act 

is procedural in nature and in view thereof, the Assessing Officer while 

processing the TDS statements / returns in the present set of appeals for the 

period prior to 01.06.2015, was not empowered to charge fees under section 

234E of the Act.  Hence, the intimation issued by the Assessing Officer under 

section 200A of the Act in all these appeals does not stand and the demand 

raised by way of charging the fees under section 234E of the Act is not valid 

and the same is deleted.  The intimation issued by the Assessing Officer was 

beyond the scope of adjustment provided under section 200A of the Act and 

such adjustment could not stand in the eye of law.   

 

34. Before parting we may refer to reliance placed upon by the learned DR 

on the ratio laid down by Chennai Bench of Tribunal in G. Indirani Vs. DCIT 

(supra) on another aspect  wherein it was held that before 01.06.2015, 

whether the Assessing Officer had authority to pass a separate order under 

section 234E of the Act levying fees for delay in filing the TDS statements 

under section 200(3) of the Act; the Tribunal held ‘yes’ that the assessing 

authority had such power and after 01.06.2015, the Assessing Officer was 

within his limit to levy fees under section 234E of the Act even while 
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processing the TDS statements under section 200A of the Act.  In view of the 

present set of facts, where the Assessing Officer had charged fees under 

section 234E of the Act while processing the statements under section 200A 

of the Act before 01.06.2015, there is no merit in the reliance placed upon by 

the learned DR on the said proposition laid down by the Chennai Bench of 

Tribunal and we dismiss the same. 

 

35. Another reliance placed upon by the learned DR was in respect of 

amendment being retrospective or prospective and reliance was placed on 

the ratio laid down by Hon’ble Delhi High Court in CIT Vs. Naresh Kumar 

(supra).  However, in view of our decision in the paras hereinabove, where 

power is being enshrined upon the Assessing Officer to levy or charge while 

processing the TDS returns w.e.f. 01.06.2015, such provision cannot have 

retrospective effect as it would be detrimental to the case of tax payer.  The 

Hon’ble Delhi High Court was considering the application of amendment to 

section 40(a)(ia) of the Act by the Finance Act, 2010, under which certain 

relaxations were given to the application of said section and it was held that 

the same applies retrospectively to earlier years.  However, in the present set 

of appeals, the issue is against the provision under which a new enabling 

power is being given to charge fees under section 234E of the Act while 

processing TDS returns / statements and such power is to be applied 

prospectively.  In any case, the Parliament itself has recognized its operation 

to be prospective in nature while introducing clause (c) to section 200A(1) of 

the Act and hence, cannot be applied retrospectively.  Similarly, reliance 

placed upon by the learned DR on the ratio laid down by the Hon’ble 

Supreme Court in Govinddas Vs. ITO (supra) is misplaced because of the 

distinguishable facts and issues. 

 

36. Now, coming to the connected issue raised by the learned Authorized 

Representative for the assessee by way of ground in some of the apepals 
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appeal No.1 that whether any appeal is maintainable against the intimation 

issued under section 200A of the Act and / or order passed under section 154 

r.w.s. 200A of the Act by Assessing Officer in charging the fees under section 

234E of the Act.  Both the learned Authorized Representatives have raised 

varied arguments in respect of said issue and the learned DR has referred to 

the order of CIT(A), who had held that no appeal is maintainable against the 

order of Assessing Officer passed while processing the TDS returns / 

statements and charging of fees under section 234E of the Act.  Without 

going into various aspects of the issue, we make reference to the 

Memorandum explaining the Finance Bill, 2015, under which the heading was 

rationalization of provisions relating to Tax Deduction at Source (TDS) and 

Tax Collection at Source (TCS).  The said memorandum categorically 

recognized that under the existing provisions of the Act, after processing of 

TDS statements, an intimation is generated specifying the amount payable or 

refundable.  It was further noted that this intimation generated after 

processing TDS statement is (i) subject to rectification under section 154 of 

the Act; (ii) appealable under section 246A of the Act; and (iii) deemed as 

notice of payment under section 156 of the Act.  Under the amendment, 

similar position was given to the processing of TCS statements.  In other 

words, the Legislature recognizes that a deductor who has filed his statement 

of tax deducted at source, which in turn, has been processed by the 

Assessing Officer and intimation is generated under which, if any amount is 

found to be payable, then such intimation generated after processing of TDS 

returns is subject to rectification under section 154 of the Act and / or is also 

appealable under section 246A of the Act, since the demand issued by the 

Assessing Officer is deemed to be a notice of payment under section 156 of 

the Act.  Since the intimation in question issued by the Assessing Officer was 

appealable order under section 246A(1)(a) of the Act, therefore, the CIT(A) 

should have examined the legality of adjustment made under intimation 

issued under section 200A of the Act.  The CIT(A) has rejected the present 
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set of appeals on the surmise that first of all, no appeal is provided against 

the intimation issued under section 200A of the Act.  Further, the CIT(A) has 

also decided the issue on merits and the assessee is in appeal before us on 

both these grounds.  Vis-à-vis the first issue of maintainability of appeal 

against the intimation issued under section 200A of the Act, we hold that such 

intimation issued by the Assessing Officer after processing the TDS returns is 

appealable.  The demand raised by way of charging of fees under section 

234E of the Act is under section 156 of the Act and any demand raised under 

section 156 of the Act is appealable under section 246A(1)(a) and (c) of the 

Act.  Accordingly, we reverse the findings of CIT(A) in this regard.  We find 

support from the similar proposition being laid down by Mumbai Bench of 

Tribunal in bunch of cases with lead order in M/s. Kash Realtors Pvt. Ltd. Vs. 

ITO in ITA No.4199/M/2015, relating to assessment year 2013-14, 

consolidated order dated 27.07.2016, which had also decided the issue of 

charging of fees under section 234E of the Act in favour of the assessee 

following the decisions of other Benches of Tribunal.  Once intimation issued 

under section 200A(1) of the Act is appealable order before the CIT(A) under 

section 246A(1)(a) of the Act, then such appealable order passed by the 

CIT(A) under section 250 of the Act is further appealable before the Tribunal 

under section 253 of the Act.  Hence, we admit the present appeals filed by 

the assessee even on this preliminary issue.  We have already adjudicated 

the issue of charging fees under section 234E of the Act by the Assessing 

Officer while processing returns / statements in the paras hereinabove and in 

view thereof, we hold that the Assessing Officer is not empowered to charge 

the fees under section 234E of the Act by way of intimation issued under 

section 200A of the Act in respect of defaults before 01.06.2015, we allow the 

claim of assessee on both the aspects.  The grounds of appeal raised by the 

assessee are thus, allowed.  
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37. In the result, all the appeals filed by different assessees for different 

quarters relating to different years are allowed. 

 

 

Order pronounced on this 23rd September, 2016. 
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