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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CIVIL APPELLATE JURISDICTION @

WRIT PETITION NO. 1753 OF 2016 @
HDFC Bank Ltd. Mumbai

v/s.
The Deputy Commissioner of Income
Tax-2(3), Mumbai & Ors. @ .. Respondents
Mr. J.D. Mistry, Senior Coun w Madhur Agarwal a/w Atul
Jasani for the petitioner <

Mr. Suresh Kumar a/w %

CORAM : M.S. SANKLECHA &
B.P. COLABAWALLA, J.J.

anani for the respondent

DATED : 25" FEBRUARY, 2016.

PER CG@
@ard. Rule. Respondents wave service. By consent of the

rties, Rule is made returnable forthwith.
2. This petition under Articles 226 and 227 of the Constitution
of India challenges the order dated 23™ September, 2015 passed
by the Income Tax Appellate Tribunal (Tribunal) under Section

254(1) of the Income Tax Act, 1961 (the Act). By the impugned
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order dated 23" September, 2015, the Tribunal dismissed t&
petitioner's appeal relating to the Assessment Year 2008-09 o&
issue of applicability of Section 14A of the Act to llow> a
portion of the interest paid on borrowed spect of
investments made in tax free securities. This when it has own
funds in excess of investments made in the securities and further
these securities are held as stock in‘trade. This dismissal of the
appeal, submit the petitioner, f the issue being concluded
on both the grounds in i x\mjr by the binding decisions of this

Court.

3. E@; r. Suresh Kumar the learned Counsel for the

\ @ urged that as there is an alternative remedy of an

statutory appeal available under Section 260A of the Act from
impugned order of the Tribunal this court should not exercise its
extraordinary jurisdiction under Article 226 of the Constitution of
India. It is submitted that issue raised in this petition could be
examined in appeal. It is true that an order passed under Section
254(1) of the Act by the Tribunal, such as the impugned order is

amenable to an appeal to this Court under Section 260A of the
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Act. Normally we would have directed the petitioner to adopt
statutory alternative remedy. However, the grievance o&&
petitioner here is not so much to the merits or demerits. ofjthe
impugned order, but the refusal of the Tri llow the
binding decision of this Court in the case he petitioner itself
being CIT Vs. HDFC Bank Ltd. 366 ITR 505 for an earlier

Assessment Year 2001-02 on identical \issue of applicability of

Section 14A of the Act to % i'sallow interest expenditure
when interest free funds ilable with the Petitioner are in excess

of investments made in‘tax free securities. Thus, the endeavor of

the petitioner \is to bring to our notice that in passing the

impugr dated 23 September 2015 the Tribunal has

\ @ d the bounds of its authority, by disregarding the binding

decisions of this Court, which if not corrected, may sound the
death knell of two established practices of our judicial system viz.
doctrine of Precedent i.e. treating like cases alike and the
hierarchical structure of our judicial system/jurisprudence where
each lower forum / tier is bound by the orders of the higher tier
on like issues till such time as it is set aside by a further higher

forum. It is in the aforesaid circumstances, that we are compelled
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to examine the grievance of the petitioner in the context of 0&
of

supervisory jurisdiction under Article 227 of the Constituti

O

(a) For the Assessment Year 2008-09, the petitioner filed its

India.

4. Factual Matrix :-

return of income declaring an i e of Rs.241.72crores. The

petitioner had in its retufn.o % e also declared an income of
Rs.5.81crores fromth Xnents in securities which were
exempt from tax. se investments were treated by the

petitioner as stock in trade. The petitioner had during the subject

Assess r paid interest on borrowed funds and had claimed

e as an expenditure. However the petitioner did not
disgllow any expenditure on the income earned on the tax free
securities on the ground that the investments in tax free securities
was made out of its own tax free funds as is evidenced by the fact
that it had ample funds of its own to make investments. Thus no
disallowance was made on the expenditure claimed as the interest
paid on borrowed funds.

(b) By an order dated 22™ December, 2010 passed under
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Section 143(3) of the Act, the Assessing Officer assessed t&
petitioner's income at Rs.1067.93crores. This after disrega@%
the petitioner's contention that Section 14A of the Act would)not

. interest

apply in respect of its tax free securities as i

free funds available and the same was utili
pool consisting of interest bearing funds and interest free funds to
purchase the tax free securities. %@on the ground that the
petitioner was not able® @ e/ lead evidence that the

investments made in-ta urities came out of its interest free

funds. In the circumstances the Assessing officer invoked Section
14A of the Act r/w Rule 8D of the Income Tax Rules (Rules) to
disallo‘@‘o t of Rs. 3.39crores on account of interest and
ore as other expenses aggregating to Rs.3.66crores under
Section 14A of the Act as being an expenditure incurred for
earning tax exempt income of Rs.5.81crores.
(c) Being aggrieved with the order dated 22™ December, 2010
of the Assessing Officer, the petitioner preferred an Appeal to the
Commissioner of Income Tax (Appeals) [CIT(A)]. By an order
dated 21* November, 2011, the CIT(A) dismissed the petitioner's

appeal upholding the order of the Assessing Officer.
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(d) Being aggrieved, the petitioner inter alia carried the issue&

disallowance of interest to the extent of Rs.3.39crores uﬂ%
Section 14A r/w Rule 8D of the Rules in appeal to the Tribunal.
Before the Tribunal, the petitioner raised two n regard

to the above issue as under:-

(i) It possessed interest free funds which were more than the

(ii) he tax free securities were held by it as its stock in

t no disallowance of any expenditure under
tion 14A of the Act could be made in view of binding

decision of this Court in CIT Vs. India Advantages

@ Securities Ltd. ITA 1131/13 decided on 30™ April, 2014.

However, the Tribunal by the impugned order did not
accept the petitioner's submission on both the grounds. It
disregarded the binding decision of this Court by holding that an

earlier decision of this Court in Godrej and Boyce Manufacturing
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Co. Ltd. Vs. Deputy Commissioner of Income Tax, 328 ITR K

which was not brought to the notice of this Court in HDFC %
Ltd.(supra) would hold the field. Further on the second issue of
stock in trade the impugned order after holdi s raised
for the first time before the Tribunal, yet on\merits/holds that the
decision of this Court in India Advantage Securities Ltd. (supra)
cannot apply. This for the rea that this Court in India
Advantage Securities Ltd.o% issed the Revenue’s appeal

at the stage of ad e ground that no question of law

arises for consideration from the order of the Tribunal.

Submi&@f}%
&~

. Mistry, learned Senior Counsel in support of the petition

S its as under :-

(a) The issue which arose for consideration before the Tribunal
with regard to applicability of Section 14A of the Act in respect of
the tax free income earned on investments in case of a party
possessed of interest free funds in excess of the investments made
in tax free securities stood concluded in favour of the petitioner by

the binding decision of this Court as rendered in the petitioner's
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own case viz. HDFC Bank Ltd (supra) on identical fac
Nevertheless the binding decision is disregarded by seekifﬁ%&
hold that the issue is covered by an earlier decision of this Courtin
Godrej and Boyce Manufacturing Co. Ltd(su \J fact it

has not decided the issue;

(b) There is no conflict between the decisions of this Court in

Godrej and Boyce Manufacturin @snpra) and HDFC Bank

at\this Court has in Godrej and

Ltd(supra). This is for the<>r )

Boyce Manufacturing C pra) has not ruled on the issue of
disallowance of interest under Section 14A of the Act on the

ground of presumption where sufficient interest free funds are

availab@a investment in tax free instruments. This issue
\,. decided later by this Court for the first time in the

petitioner’s own case in HDFC Bank Ltd.(supra).

(c) In view of the fact that there is only one decision viz. HDFC
Bank Ltd(supra) of this court reigning, it was not open to the
Tribunal to disregard a decision of this court by merely holding
the decision in HDFC Bank Ltd. (supra) was per incuriam. This on
the ground that in HDFC Bank Ltd. (supra) attention was not

invited to the decision of this Court in Godrej and Boyce
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Manufacturing Co. Ltd.(supra). This is more particularly so wh
Godrej and Boyce Manufacturing Co. Ltd. (supra) ha&&
application to the present facts;

(d) In fact the Tribunal has been consistently f W@ ratio of

the decision of this Court in HDFC Bank ra) other cases

before it, but HDFC Bank itself i.e. the petitioner does not get its

benefit.
(e) Similarly, the alte@% issions urged before the
Tribunal that these 4dnve ts’in securities are its stock in trade

and consequently Section> 14A of the Act is not applicable is also

concluded i our of the petitioner as held by this Court in

India Adv es Securities Ltd. (supra). However the impugned
@ores the same on the ground that this Court in the above
@ only dismissed the Revenue’s appeal before it and therefore
@ not binding. Further the impugned order also places reliance upon
the decision of this Court in Godrej and Boyce Manufacturing Co.

Ltd.(supra) even when it has no application to the facts before it.

6. Per contra Mr. Suresh Kumar, learned Counsel for the

Revenue in support of the impugned order submits as under :-
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(a) This petition should not be entertained as there is
alternative remedy available to the petitioner under Section 2&&
of the Act by way of an appeal to this Court from the ugned
order of the Tribunal. @

(b) The appeal filed by the petitioner before the JTribunal arose

from orders of the Assessing Officer and the CIT(A) holding that

the petitioner was unable to estab that its interest free funds
investment in securities.

were utilized for the @ \

Consequently, it issub at the decision of this Court in
HDFC Bank Ltd. (supra)-would not have any application to the

facts of the present case.

(©) I@t f the present case the decision of this Court in

nd Boyce Manufacturing Ltd. (supra) was applicable and

not the decision rendered by this Court in HDFC Bank Ltd. (supra).
@ In support reliance is placed upon the impugned order of the

Tribunal.

(d) The alternative contention that the investment in securities

are petitioner’s in stock in trade, was raised for the first time only

before the Tribunal and thus could not be entertained. In any case

the decision of this Court in India Advantage Securities Ltd
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(supra) would have no application as the revenue’s appeal w&

dismissed by this court at the stage of admission. &

It is, therefore, submitted that the impugned order passed by

the Tribunal calls for no interference by 's in its

extraordinary jurisdiction wunder Articles 226 and 227 of the

Constitution of India.

Consideration :- &

7. In our system of J che the theory of Precedents and

the hierarchical struct are an inherent part of our dispute

resolution/justice obtaining apparatus i.e. Courts / Tribunal. The

theory (0 @ ecedent ensures that what has been done earlier

done subsequently on identical facts. To wit, like cases
are to be treated alike. Thus, the doctrine of precedent ensures
certainty of law, uniformity of law and fairness meeting some of
the essentials ingredients of Rule of Law. In fact, the Supreme
Court in Union of India vs. Raghuvir Singh 1989 (2) SCC 754
while setting out the objectives of the doctrine of Precedent

observes at para 7, 8 and 9 thereof as under:-
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hierarchy of courts, where the doctrine of binding preceden

"7. India is governed by a judicial system identified by a &
is a cardinal feature of its jurisprudence. .......

8.  Taking note of the hierarchical characte
judicial system in India, it is of paramount imp
the law declared by this Court should %ﬁaim
consistent. It is commonly known that most decisions of the
courts are of significance not merely beca\u\i\ﬁﬂj/zf/ constitute
an adjudication on the rights of the parties and re- solve the

dispute between them, but also because in doing so they .
embody a_declaration of laWw operating as a binding_

principle in future cases/ﬁh\ this._latter aspect lies their _

particular value in develdping the jurisprudence of the law.

9. The docmne%\h\mlnz precedent has the merit of

promoting a certainty and consistency in judicial decisions,
and enables an o}?amc development of the law, besides
providing assurance to the individual as to the consequence
ions forming part of his daily affairs. And,
e need for a clear and consistent enunciation of
e in the decisions of a Court.”

(emphasis supplied)

8.vFurther the Apex Court in the case of Collector of Central
@ Excise Vs. Dunlop India Ltd. 154 ITR 172 has observed as
under :-

“We desire to add and as was said in Cassell and Co. Ltd.
V. Broome (1972) AC 1027 (HL), we hope it will never be
necessary for us to say so again that “in the hierarchical

system of courts” which exists in our country, “it is
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necessary for each lower tier”, including the High Court,
“to accept loyally the decisions of higher tiers.” It % (&
inevitable in a hierarchical system of courts that there%i‘e_
decisions of the supreme appellate tribunal which-d
attract the unanimous approval of allnﬂ@mgg\>r the _

judiciary ....... But the judicial svstf{rg onlﬂ works _if
someone is allowed to have the last WM that last_

word, once spoken, is loyally. \a(zcented” (See observations
of Lord Hailsham and Lor xx(%k\\n Broome V. Cassell).
The better wisdom of tff\ux below must yield to the_
higher wisdom of %%Kt above. That is the strength of

the hierarchic&ﬁ@> system. In Cassell V. Broome

(1972) AC 1027, commenting on the Court of Appeal's
comment\ that Rookes V. Barnard (1964) AC 1129, was

r incuriam, Lord Diplock observed (p.1131).
“T urt of Appeal found themselves able to disregard

¢ decision of this House in Rookes V. Barnard by applying

to it the label per incuriam. That label is relevant only to
the right of an appellate court to decline to follow one of its
own previous decisions, not to its right to disregard a
decision of a higher appellate court or to the right of a
judge of the High Court to disregard a decision of the Court
of Appeal.”

It is needles to add that in India under article 141 of the
Constitution, the law declared by the Supreme Court shall

be binding on all Courts within the territory of India and
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under art. 144 all authorities, civil and judicial, in the
territory of India shall act in aid of the Supreme Court.” @
(emphasis supplied

9. Although both the above decisions @n in the

context of the decision of the Supreme Court; the same principle
with equal force would apply to the decisions of the High Court
within the State over which it exercises jurisdiction. This issue is

long settled by the Apex @o% India Commercial Co. Ltd.

Calcutta and Anr. <vs. r of Customs, Calcutta 1962 SC

SC 1893 wherein it has been held as under:-

This raises the question whether an
a atve tribunal can ignore the law declared by the
t court in the State and initiate proceedings in direct
lation of the law so declared. = Under Art.215, every
igh Court shall be a court of record and shall have all the
powers of such a court including the power to punish for
contempt of itself. Under Art. 226, it has a plenary power
to issue orders or writs for the enforcement of the
fundamental rights and for any other purpose to any
person or authority, including in appropriate cases amny
Government, within its territorial jurisdiction. Under
Art. 227, it has jurisdiction over all courts and tribunals
throughout the territories in relation to which it exercises
jurisdiction. It would be anomalous to suggest that a_
tribunal over which the High Court has superintendence
can_ignore the law declared by that court and start_
proceedings in direct violation of it. If a tribunal can do
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so, all the subordinate courts can equally do so, for there is
no specific provision, just like in the case of Supreme Court, &
making the law declared by the High Court binding o&
subordinate courts. It is implicit in the power of
supervision conferred on a superior tribunal that &Rt%b
tribunals subject to its supervision should conform to the.

law laid down by it. Such obedienc%ﬂ?oz@i abs>o be
conducive to their smooth working: oth&/r@ise, l}hMould_
be_confusion in the administration of law_and respect for .

law would irretrievably suffer.  We, tth hold that

the law declared by the highest court in the State is
binding on authorities ibunals under its
superintendence, and that annot ignore it either in

ing-on the rights involved in

such a proceeding, ‘ the notice issued by the
authority signifyin unching of proceedings contrary

the High Court would be invalid
themselves would be without

and the proc
jurisdiction.”

ngs

(emphasis supplied)

T aw declared by the decisions of the High Court
i ing upon all authorities and Tribunals functioning
it e State. Consequently, the decisions of this Court would

binding upon all Authorities, Tribunals and Courts subordinate

to the High Court within the State of Maharashtra.

10. One more aspect which needs to be adverted to and that is
that a decision would be considered to be a binding precedent

only if it deals with/decides an issue which is subject matter of
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consideration/decision before a coordinate or subordinate court.&
is axiomatic that a decision cannot be relied upon in support o&
proposition that it did not decide.(see Mittal Engi ing> V.
Coll,of Central Excise 1997 (1)SCC 203).Th nly the
ratio decidendi i.e. the principle of law that\decides the dispute
which can be relied upon as precedent and not any obiter dictum
or casual observations. (See Girna a vs. State of Maharashtra
2007(7) SCC 555 and ‘Shi hemical Co. Ltd v. Aksh
e

opticfibre Ltd 2005(7)

e aforesaid position of law in mind, we shall now

: gned order of the Tribunal. The issue before

unaz

as raised by the petitioner was that Section 14A of
t would have no application to disallow interest expenditure
n fund borrowed in respect of the tax free returns on the
securities, for the following two reasons :-
(a) The petitioner was possessed of sufficient interest free funds
of Rs.2153 crores as against the investment in tax free securities of
Rs.52.02 crores. Consequently, there is a presumption that the
investment which has been made in the tax free securities has
Uday S. Jagtap 16 of 33
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come out of the interest free funds available with the petition&
This is so as it has been held by this Court in the petitioner's&
case for an earlier Assessment year being HDFC Bank Ltd.(supra).

This decision on the above issue has bee c by the

Revenue. This is evidenced by the fact although appeal has

been filed to the Supreme Court with regard to another issue

(b) In any event, the tax free investment in securities were the

petitioner's- st in trade. Consequently, there would be no

occasi@o Section 14A of the Act as held by this Court in

: vantage Securities Ltd. (supra) wherein the Revenue’s

appeal from the order of the Tribunal was dismissed, to contend
that no disallowance can be made under Section 14A of the Act in

respect of exempted Income arising from stock in trade.

12. The impugned order of the Tribunal in so far as contention
(a) above is concerned, chose to disregard the binding decision of

this court in petitioner’s own case being HDFC Bank Ltd.(supra).
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The impugned order of the Tribunal after recording that it i
conscious that the decision of this Court are binding u S&
proceeds on the basis that it had to decide which o

decisions rendered in Godrej and Boyce (supr FC Bank

Ltd. (supra) is to be followed. Thereby 1mp@d proceeding

on the basis that there is a conflict between the two decisions

rendered by this Court in Godrej and Boyce Manufacturing Co.

supra).  We are unable to

Ltd. (supra) and HDFC @

understand on wh mpugned order has proceeded on

the basis that there is a eonflict between the two decisions. This is

so as with sistance of the Counsel we closely examined the
@ On examination we find that the issue arising in this
case before the Tribunal viz. where interest free funds are
available with an Assessee which are more than the investments
made in the tax free securities, then a presumption arises that the
investments were made from its interest free funds, was not
decided therein. In fact, no view even as an obiter dictum on the

issue was expressed by this court in the above case. This issue
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along with other issues were restored by this Court in Godrej a&
Boyce Manufacturing Co. Ltd. (supra) to the Assessing officeﬁ%

passing an order afresh, after the Court upheld e

Constitutionality of Section 14A of the Act. @

13. One more fact which must be emphasized is that merely

because a decision has been cited before the Court and a reference

to that has been made in
t

of Godrej and Boyce-Ma

he Court such as in the case

ing Co. Ltd. (supra) reference was
made to CIT Vs. Reliance Utilities and Power Ltd. 313 ITR 340

by itself would ‘not lead to the conclusion that Reliance Utilities

and Po@. upra) has been considered and the opinion on

1 @ e has been rendered in the case of Godrej and Boyce

ufacturing Co. Ltd.(supra). The test to decide whether or not
two decisions are in conflict with each other is to first determine
the ratio of both the cases and if the ratio in both the cases are
in conflict with each other, then alone, can it be said that the two
decisions are in conflict. We find that no such exercise has been
done. If it was done, the Tribunal would have noted that this

Court in Godrej and Boyce Manufacturing Co. Ltd. (supra) has not
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decided the issue of applicability of Reliance Utilities and Pow&
Ltd. (supra) inasmuch as it has restored the entire issue té%

Assessing officer after upholding the constitutional idity.>of
Section 14A of the Act. @
14. The only basis for proceeding on the basis that there is a

conflict between the two decisions. of this court which emerges
from the impugned ordeﬁtx; titioner's own case in HDFC

Bank Ltd. (supra), placed upon the decision of this

Court in Reliance Utilities’and Power Ltd. (supra) to conclude that

where both__interest free funds and interest bearing funds are

availab@ e interest free funds are more than the
nts made, the presumption is that the investment in the

tax free securities would have been made out of the interest free
@ funds available with the assessee. Though, the decision of this
Court in Reliance Utilities and Power Ltd. (supra) was rendered in
the context of Section 36(1)(iii) of the Act, it was consciously
applied by this Court while interpreting Section 14A of the Act in
HDFC Bank Ltd. (supra). The impugned order of the Tribunal

proceeds on the basis that Godrej and Boyce Manufacturing Co.
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Ltd. (supra) had considered the decision of this Court in Relian
Utilities and Power Ltd. (supra), which is factually not so. @
decision of this Court in Godrej and Boyce Manufacturing Co.\Ltd.
(supra) only makes a reference to the decisi oourt in
Reliance Utilities and Power Ltd. (supra) and gives no findings on

the issue which arose in that case and its applicability while
interpreting Section 14A of the Ac is Court in Godrej and

Boyce Manufacturing Co.

issues to the Assessi r fresh consideration. This court

has in fact restored all the

in Godrej and Boyce nufacturing Co. Ltd. (supra) did not

decide hether or not the principles laid down in Reliance

Utilitie@o r Ltd. (supra) can be invoked while applying
\@ 4A of the Act. Thus by no stretch of reasoning can it be

countenanced that there is conflict in the decisions of this Court in
Godrej and Boyce Manufacturing Co. Ltd.(supra) and HDFC Bank
Ltd.(supra). The decision in Godrej and Boyce Manufacturing Co.
Ltd.(supra) is not a precedent for the issue arising before the
Tribunal and could not be relied upon in the impugned order of

the Tribunal to disregard the binding decision in HDFC Bank Ltd.

(supra).
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15. It is clear that for the first time in the case of HDFEC %&

Ltd. (supra) that this Court took a view that the presumption
which has been laid down in Reliance Utiliti a er Ltd.
(supra) with regard to investment in tax free'securitieés coming out
of assessee's own funds in case the same are in excess of the

investments made in the securit'hstanding the fact that
the assessee concerned y

have taken some funds on

interest) applies, w ing Section 14A of the Act. Thus, the

decision of this Court in"\HDFC Bank Ltd. (supra) for the first time

on 23" July, 2014 has settled the issue by holding that the test of

presu

pra) while considering Section 36(1)(iii) of the Act would

1d by this Court in Reliance Utilities and Power

o
@)

apply while considering the application of Section 14A of the Act.
The aforesaid decision of this Court in HDFC Bank Ltd. (supra) on
the above issue has also been accepted by the Revenue inasmuch
as even though they have filed an appeal to the Supreme Court
against that order on the other issue therein viz. broken period

interest, no appeal has been preferred by the Revenue on the issue
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of invoking the principles laid down in Reliance Utilities a&
Power Ltd. (supra) in its application to Section 14A of the&
Therefore, the issue which arose for consideration re) the
Tribunal had not been decided by this Court i od Boyce
Manufacturing Co. Ltd.(supra). It arose and was s0 decided for

the first time by this Court in HDFC Bank Ltd. (supra). Thus,

there is no conflict as sought t out by the impugned
order. Thus, the im ﬁ has proceeded on a
is

fundamentally erroneo

s the ratio decindi of the order in
Godrej and Boyce Manufacturing Co. Ltd.(supra) had nothing to

do with the test ‘of presumption canvassed by the petitioner before

the Tri@m e basis of the ratio of the decision of this Court
Bank Ltd.(supra).

16. At the hearing Mr. Suresh Kumar, learned Counsel for the
Revenue urged that on the facts of this case no fault can be found
with the order of the Tribunal. It is submitted that, the petitioner
was not able to establish before the Assessing Officer and the
CIT(A) that the amounts invested in the interest free securities

came out of interest free funds available with the petitioner. In
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that view of the matter, it is submitted by him that the order &
this Court in HDFC Bank Ltd. (supra) would not apply to the?%
of the present case. = We are unable to understand above
submission. The Assessing Officer passed t s@nt order
on 22" December, 2010 under Section 143(3) of/the Act. The
CIT (A) passed an order on 21% November, 2011 dismissing the

petitioner’s appeal. On both the“dates;”when the orders were

passed by the Assessin IT (A), the authorities did

not have the benefit of r of this Court in HDFC Bank Ltd.

come out of interest free funds available with it. This is because

once the assessee is possessed of interest free funds sufficient to
make the investment in tax free securities, it is presumed that it
has been paid for out of the interest free funds. = Consequently,
we do not find any merit in the above submission made at the

hearing on behalf of the Revenue.
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17. At the hearing before us the Petitioner drew our attenti &

various orders of the Tribunal where a consistent view Q@é&

taken by the coordinate benches of the Trib ng the

presumption laid down by this Court in Reliance Utilities and Ltd.

(supra) as well as the decision of this Court in HDFC Bank Ltd.

ction 14A of the Act to
disallow interest claimed m ure. Besides reliance is also
placed upon a decisi is Court in the case of the petitioner

Income Tax Appeal No0.860 of 2012

(supra) while deciding on appli

itself before this Court
rendered ™ September, 2014 wherein question (b) as
formul@ e Revenue raised the same issue namely
ap lity of the Godrej and Boyce Manufacturing Co. Ltd.
(supra) while interpreting Section 14A of the Act in the context of
the test of presumption as arising in the appeal before the
Tribunal. For the purposes of this order, we are not taking into
account the above decisions as they were not cited at the hearing
before the Tribunal. Thus we are only examining whether the
action of the Tribunal is within the bounds of its authority on the

basis of the materials placed before it leading to the impugned
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order and we unfortunately find it is not so. This is for t&

reason that it failed to follow the binding precedent in HDFC %

oY

18.  The alternative submission (b) which\was put forth by the

Ltd. (supra).

petitioner before the Tribunal that the investment in securities are

its stock in trade. Consequentl%@@\ of the Act would be

inapplicable by placing réﬁx n n\the decision of this Court in

India Advantage Securiti td. (supra). However this was also

disregarded by the impugned order on the ground that this Court
did not entertain an appeal of the Revenue from the order of the
Tribun@&)g at Section 14A of the Act is inapplicable where
t@stment has been made in stock in trade. This non
entertainment of an appeal being on the ground that this Court
found no substantial question of law. Therefore, the impugned
order holds that the decision relied upon in India Advantage

Securities Ltd. (supra) does not lay down any binding proposition

of law.

19. We are unable to comprehend how and why the impugned
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order of the Tribunal is of the view that if an appeal is n&
admitted from an order of the Tribunal, then it is open t&

Tribunal in another case to decide directly contrary tothe View
taken by the earlier order of the Tribunal, whichi rtained
by this court in appeal. This without even as\much as a whisper of
any explanation with regard to how and why the facts of the two
cases are different warranting a view different from that taken by

the Tribunal earlier. In <P an appeal is not entertained

then the order of the Tri olds the field and the coordinate
benches of the Tribunal are obliged to follow the same unless

there is some \difference in the facts or law applicable and the
differec and / or law should be reflected in its order

@j different view. — Moreover the impugned order of the

unal places reliance upon the decision of this Court in Godrej

@ and Boyce Manufacturing Co. Ltd.(supra) to deny the claim. On
this issue no decision was rendered by this court in Godrej and

Boyce Manufacturing Co. Ltd.(supra) and therefore how could it

be relied upon to deny the claim of the petitioner is beyond

comprehension. This again shows that the Tribunal has acted

beyond the limits of its authority.
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20. Mr. Suresh Kumar on behalf of the Revenue states tha &
ground was raised for the first time before the Tribun@o
urged before the lower authorities and therefo l@ can be
found with the order of the Tribunal.|'Once )Tribunal has

considered the issue on merits and dealt with it in detail, it is not

open to the Revenue to urge an@ when the Tribunal has

itself decided the issue onvme @

\

21. The impugned order of the Tribunal seems to question the
decision of this Court in HDFC Bank Ltd. (supra) to the extent it
relied e \decision of this Court in Reliance Utilities and

td.” (supra). This is by observing that the decision in

iatice Utilities and Power Ltd.(supra) it must be appreciated
was rendered in the context of Section 36(1) (iii) of the Act and its
parameters are different from that of Section 14A of the Act. This
Court in its order in HDFC Bank Ltd.(supra) consciously applied
the principle of presumption as laid down in Reliance Utilities and
Power Ltd. (supra) and in fact quoted the relevant paragraph to

emphasize that the same principle / test of presumption would
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apply to decide whether or not interest expenditure could &

disallowed under Section 14A of the Act in respect of the iné&

arising out of tax free securities. It is not the office of 1@

e
to
disregard a binding decision of this court. Thi

is larly 50

when the decision in Reliance Utilities and\Powey Ltd. (supra)

has been consciously applied by this Court while rendering a

decision in the context of Section. 14A of the Act.

22. We also note that t %g

observation therein th ere is no such thing as estoppel in law

ed order of the Tribunal has an

and by virtue\ of that gives itself a licence to decide the issue
before ing the binding precedent in the petitioner’s own

C Bank Ltd(supra). Once there is a binding decision

Court, the same continues to be binding on all authorities
within the State till such time as it stayed and / or set aside by the
Apex Court or this very Court takes a different view on an
identical factual matrix or larger bench of this Court takes a view

different from the one already taken.

23. We are conscious of the fact that we are fallible and,

Uday S. Jagtap 29 Of 33
http://www.itatonline.org

;21 Uploaded on - 03/03/2016 ::: Downloaded on -03/03/2016 20:29:00 :::



1753-16-cwp=.doc

therefore, an order passed by us may not meet the approval of &

and some may justifiably consider our order to be incoﬁ%

However the same has to be corrected/rectified in anner
known to law and not by disregarding bindi ‘. of this
Court. In fact our court in Panjumal somal Advani Vs.

Harpal Singh Abnashi Singh Sawhney & Ors. AIR 1975(Bom)
120 has observed that a coordinat nch’ cannot refuse to follow
an earlier decision on the.g at it is incorrect and / or
rendered on misinterp \ This for the reason that the
decision of a co-ordinate bench would continue to be binding till it
is correcte higher Court. This principle laid down in respect

of a @'@m Court would apply with greater force on

n@ ate Courts and Tribunals. We are also conscious of the

fact that we are not final and our orders are subject to appeals to
the Supreme Court. However, for the purposes of certainty,
fairness and uniformity of law, all authorities within the State are
bound to follow the orders passed by us in all like matters, which
by itself implies that if there are some distinguishing features in
the matter before the Tribunal and, therefore, unlike, then the

Tribunal is free to decide on the basis of the facts put before it.
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However till such time as the decision of this court stands it is n&
open to the Tribunal or any other Authority in the Stateof
Maharashtra to disregard it while considering a like issue. In case
we are wrong, the aggrieved party can certai ta@p to the
Supreme Court and have it set aside and / or corrected or where
the same issue arises in a subsequent case the issue may be re-

urged before the Court to impress u it that the decision

rendered earlier, requires-’reco eration. It is not open to the

Tribunal to sit in the orders of this Court and not
follow it. In case the doetrine of precedent is not strictly followed
there would complete confusion and uncertainty. The victim of

such arbi action would be the Rule of law of which we as

t n State are so justifiably proud.

4.  Itis in the above circumstances that we are of the view that
we have to exercise our powers under Article 227 of the
Constitution of India. This is in view of the manner in which the
impugned order of the Tribunal has chosen to disregard and/or
circumvent the binding decision of this Court in respect of the

same assessee for an earlier assessment year. This is a clear case
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of judicial indiscipline and creating confusion in respect of iss%

which stand settled by the decision of this Court.

25. Itisin the above view, that we set aside t

of the Tribunal dated 23™ September, 2015 in it$ entirety and
restore the issue to the Tribunal to decide it afresh on its own
merits and in accordance with law.'\However the Tribunal would
scrupulously follow the decisi ered by this Court wherein a
view a has been taken o x@gtic issues arising before it. It is
not open to the Tribunal to disregard the binding decisions of this
Court, the grounds indicated in the impugned order which are not
at all s 1 Unless the Tribunal follows this discipline, it
sult in uncertainty of the law and confusion among the

paying public as to what are their obligations under the Act.
esides opening the gates for arbitrary action in the
administration of law, as each authority would then decide

disregarding the binding precedents leading to complete chaos

and anarchy in the administration of law.
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26. Accordingly, the Rule is made absolute in above terms&g&

order as to costs. @

(B.R. COLABAWALLA, J.) (M.S.'SANKLECHA, J.)

\
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