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Challenging the order 23.05.2014 of CIT(A)-25,Mumbai the assessee has filed the appeal for the
Assessment Year(AY.)2009-10.The assessee and the Assessing Officer(AO)have filed cross
appeals for the next AY.by challenging the order of the CIT-A,dated 22.01.2014.The details of
filing of returns etc.can be summarised as under:

AY. ROI filed on | Returned income | Assessment date | Assessed income
2009-10 | 30.09.2009 Rs.3,77,140/- 25/09/2013 Rs.10,98,880/-
2010-11 | 01.10.2010 Rs.4,11,851/- 15/03/2013 Rs.28,01,910/-

ITA No.4547/Mum/2014,AY.-2009-10:

2.Assessee,an individual is proprietor of M/s.Divya Alloys and is engaged in business of
resellers of ferrous and non ferrous metals.Effective ground of appeal is about an addition of Rs.
1,44,348/-.During the assessment proceedings,the AO found that the assessee had purchased
goods worth Rs.7.21 laksh Shiv Sagar Steel(India),that the name of Shiv Sagar was appearing in
the list of bogus parties forwarded by the sales tax authorities,that the name of the assessee was
appearing as a beneficiaries in the list. The AO directed the assessee to produce the party from
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whom he had claimed to have purchased goods.However,the supplier was not produced by the
assessee.Summons issued to Shiv Sagar could not be served on the given address.The AO held
the purchase transaction bogus and treated the entire purchase (Rs.7.21 lakhs)as unexplained
expenditure u/s.69C of the Act.

3.Aggrieved by the order of the AO,the assessee preferred an appeal before the First Appellate
Authoirty(FAA).Before him,it was argued that the AO had relied upon the information supplied
by the investigation wing of the Sales Tax Department(STD),that the AO had not supplied the
copy of the statement of Shiv Sagar recorded by the STD,that the assessee was not allowed to
cross examine Shiv Sagar,that the assessee had discharged his obligation by submitting details of
purchases, sales,bank transactions,that stock register was produced before the AO,that there was
no evidence that payments for the so called bogus purchase had come back to the assessee,that
all purchases and sales were recorded in the books of accounts,that quantitive details were main-
tained by the assessee with regard to purchase and sales,that the AO had accepted the sales.

After considering the submissions of the assessee and the assessment order,the FAA held that
STD had treated the suppliers of goods as suspicious dealers,that they had paid VAT, that during
the investigation the suppliers had admitted that they had issued accommodation bills,that the
assessee had not produced the party,that he might have purchased the goods from grey market,
the he might have take accommodation bills,that addition could be made at certain percentage of
GP/NP or at an ad hoc amount.Finally,he held that an addition of 20% of the purchase would be
justified in order to fulfill the gap difference of GP for the alleged purchase as well to plug any
leakage of revenue.

4.Before us,the Authorised Representative(AR)contended that partial addition confirmed by the
FAA was not justifiable,that the AO had not granted cross examination of the party,that even a
copy of the statement was not provided wherein the allegation against the assessee were made by
the alleged suppliers,that all the purchases and sales were recorded in the books of accounts,that
the assessee was a resller,that the NP was 1.7%,.that the GP was about 7% ,that the FAA had
ignored those vital facts while upholding the partial addition.He relied upon the cases of Rajeev
Kalathil(67SOT52),Tristar Jewellery(ITA/8292/Mum/2011 dated 31.07.2015-AY.2006-07)and
Nikunj Eximp Enterprises Pvt.Ltd.(372ITR619).Departmental Representative (DR)supported the
order of the FAA.

5.We have heard the rival submissions and perused the material before us.We find that the AO
had received information from the investigation wing of STD,Maharashtra that the assessee was
one of the beneficiaries of accommodation entries,that Shiv Sagar the supplier of the goods was
one of the entities who had admitted to have bogus bills,that the assessee had asked for cross
examination of the supplier but same was not given,that the AO had not supplied the copy of the
statements of Shiv Sagar to the assessee,that in the books of accounts of the assessee all the
purchases and sales were recorded,that payments were made through banking channels,that the
AO had made addition of entire purchases u/s.69 of the Act,that the FAA had reduced it to 20%.
It is a fact that the AO had not rejected the sales of the assessee and the assessee was maintaining
the quantative details and stock register. In our opinion,once the sales are accepted as genuine or
not doubted the AO cannot reject the entire purchase.In the case of Nikunj Eximp(supra)the
Hon’ble Bombay High Court has held if sales were not doubted by the AO and copies of bank
statement showing entries of payment through account payee cheques to the suppliers, copies of
invoices for purchases and a stock statement, i.e.stock reconciliation statement are filed
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purchased could not be rejected.In the case of Rajeev Kalathil(supra)the Tribunal has held as
under:
“2.4. We find that AO had made the addition as one of the supplier was declared a hawala dealer
by the VAT Department.We agree that it was a good starting point for making further
investigation and take it to logical end.But, he left the job at initial point itself.Suspicion of highest
degree cannot take place of evidence.He could have called for the details of the bank accounts of
the suppliers to find out as whether there was any immediate cash withdrawal from their
account.We find that no such exercise was done.”
In the present case also the AO had made the addition on the basis of information received from
the Sales tax department,but,he did not make any independent inquiry.He did not follow the
principles of natural justice before making the addition.The FAA had reduced the addition to
20%,but he has not given any justification except stating that same was done to plug the probable
leakage revenue.Considering the peculiar facts and circumstances of the case,we are reversing
the order of the FAA Effective ground of appeal is decided in favour of the assessee.First three
grounds of appeal are about

ITA No.2545/Mum/2014-AY.-2010-11:

6.First three grounds of appeal are about disallowance made under conveyance expenses/office
expenses/travelling expenses, telephone expenses and warehouse/godown rent.During the assess
-ment proceedings the AO found that the assessee had debited various expenses to its P&L
account namely conveyance expenses (Rs.96,582/-),office expenses (Rs.49,486/-), staff welfare
expenses(Rs.64,882/-),sundry expenses(Rs.52,465/-) and travelling expenses (Rs.56,480/-).He
asked the assessee to substantiate with supporting bill/vouchers and to prove that expenses were
incurred wholly and exclusively for business purposes.On verification of details filed by the
assessee,the AO found that expenses were not supported by proper bill/vouchers, that certain
expenses were incurred through self made vouchers, that almost all the expenses were paid in
cash for which only self-made vouchers were prepared.He held that personal element embedded
in those heads of expenditure could not be ruled out for want of itinerary/log book etc.Therefore,
he disallowed a sum of Rs.1.59 lacs(being 50% of the total expenditure or Rs.3.19 lacs) and
added back to the total income of the assessee.He found that he debited telephone expenses of
Rs.61,073/- in the P&L Account. On verification from the ledger account the AO found that an
expenditure of Rs.51,799/- was paid in cash without any supporting evidence or documents, that
assessee had produced only self made vouchers.He held that cash payment under the head
telephone expenses amounting to Rs.51,799/- was a bogus expense and had to be disallowed.
Similarly,he found that assessee had claimed warehouse expenses of Rs.96,000/-,that the
expenses were paid in cash without any supporting documentary evidences.He directed the
assessee to furnish the address of warehouse and copy of leave and license agreement for the
warehouse, mode of payment and name of the person to whom the warehouse charges were paid.
The assessee did not furnish the name and the address of the party to whom the expenses ,
amounting to Rs.96,000/- were paid in cash.Therefore, the AO disallowed the expenditure and
added the same to the income of the assessee.

7.Aggrieved by the order of the AO,the assessee preferred an appeal before the FAA .Before him,
it was submitted that conveyance expenses (Rs.96,582/-) had been incurred by the assessee as
well as the employees and the persons connected with the business for travelling, the expenses
were to be paid in cash, that the disallowance made by AO @ 50% was very high, that office
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expense of (Rs.49,486/-)included maintenance items, sweeping charges,the payments were made
in cash,that the staff welfare expenses were incurred for tea, coffee cold drink etc.,that sundry
expenses of (Rs.52,465/-) included general repairs,repairs to furniture and similar expenses,
travelling expenses of (Rs.56,480/-) were incurred for travelling outside Mumbai for business
purposes,that the disallowance made by the AO was on higher side.With regard to telephone
expenses the assessee argued that it included payment of tata indicom telephone and included
payment of mobile bill of employees , that the expenses were incurred for business it was further
submitted that warehouse expenses were paid in cash.Assessee furnished a copy of leave and
license agreement.The FAA called for Remand Report (RR)from the AO.

After considering the assessment order,remand report and the submissions of the assessee,the
FAA held that the contention of the assessee about various expenses, (Rs1.59lacs) could not be
accepted, that he had not produced any supporting documents to substantiate its claim,that except
a copy of ledger account the assessee had not produced even a single documentary evidence, that
he had not given party-wise breakup of expenses, that in place of travelling expenses the assessee
should have travelling tickets etc,that the assessee was operating his business activities from his
residential premises and did not have any separate office,that during the assessment proceeding
he had furnished details of only one employee,that he had not paid salary to any one,that the
assessee was not maintaining any office premises for its employees, that expenses incurred on
conveyance and office maintenance and staff welfare could not be justified. With regard to the
Leave and License agreement,the FAA held that agreement was entered in to between Sardar
Trading Co.and one Premaram D Vishnoi,that the assessee had no relation with Premaram D
Vishnoi,that the assessee had not filed documentary evidence to prove the genuineness of
payment of warehousing charges,that claim of the assessee that Premaram D Vishnoi allowed
him to use the warehouse was without any basis.Finally,he upheld the order of the AO with
regard to the expenses disallowed under various heads.

8.Before us,the Authorised Representative(AR) contended that the disallowances were on higher
side.Departmental Representative (DR) supported the order of the FAA.

8.1We have heard the rival submissions and perused the material before us.We find that the
expenses incurred under five heads namely conveyance,office expense staff welfare expenses
sundry expenses and travelling expenses had been incurred in cash,that assessee had not
produced supporting documentary evidence before the AO/FAA to justify the claim, that the
FAA had given a categorical finding of fact that the assessee was running his business from his
residence,that he had not employed any person,that no evidence was produced regarding
travelling by the person of the assessee outside Mumbai, that the AR was not able to controvert
the findings given by the FAA.In these circumstances, in our opinion, the order of the FAA does
not suffer from any legal infirmity with regard to those five items.

As far as telephone expenses are concerned we would like to mention that the AO had partially
allowed the expenditure claimed by the assessee and had disallowed the remaining amount as the
assessee had not produced supporting evidences.In these circumstances,we are of the opinion
that order of the FAA does not need any interference from our side.

We further find that the assessee had claimed that warehousing charges were paid in pursuance
of an agreement, that the FAA had analysed the said agreement and had reached the conclusion
that the assessee had no connection with that agreement.As the assessee had not proved that he
had paid the warehousing charges therefore,the FAA rightly upheld the disallowance.For
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claiming deduction u/s.37(1) of the Act the assessee has to lead evidences in his support-he has
to produce documentary evidence to prove that expend was actually incurred and was incurred
wholly and exclusively for the purpose of business in the case of Ramanand Sagar (256 ITR
134)the Hon’ble Bombay High Court has held that the burden of proof is on the assessee to
establish beyond doubt that the expenditure is solely incurred for the purpose of business.In the
case before us,the incurring of expenditure disallowed by AO and upheld by the FAA itself is not
proved.Thus,the assessee has failed the first test itself.In short,confirming the order of the FAA,
we decide Gr.No.1-3 against the assessee.

9.Second effective ground(Ground of Appeal 4-5) is about addition of Rs.3.00 lacs on being
capital introduced by the aa.During the asstt proceedings,the AO found that the assessee had
introduced capital amounting to Rs.3.00 lacs in its proprietary firm, that he had not furnished
cash flow statement to substantiate its claim.The AO added the said amount as income from his
undisclosed sources u/s.68 of the Act.

10.Before the FAA,during the appellate proceedings the assessee stated that he was maintaining
his personal books of account apart from the business book of proprietary firm.The assessee
produced his personal books including cash book and the Balance-sheet before him and claimed
that he had surplus money in his own personal account.The FAA called for a RR from the AO. In
his report the AO mentioned that the assessee had opening balance of rs.3.84 lakhs as per the
passbook, that out of Rs.3.84 lacs a sum of Rs.3.00 lacs was transferred to the capital account of
Divya Alloys,that the matter could be decided on merits.The FAA,after considering the available
material,held that the Balance-sheet was never furnished with the department, the explanation of
the aa was not satisfactory.Finally, he upheld the addition made by AO.

11.During the course of hearing before us,the AR contended that the assessee had filed cash flow
statement,that the personal balance-sheet of the assessee showed that he had sufficient funds,that
no inquiries were made in that regard.DR left the issue to the discretion of the Bench.

We have heard the rival submissions and have perused the material before us.We find that the
assessee had filed the cash flow statement and the balance sheet in his support,that the FAA had
not analysed the documents properly,that availability of cash was prima facie established.In our
opinion,it requires further investigation.Therefore,in the interest of justice we are remitting back
the issue to the file of the AO for fresh adjudication,who will decide the matter afresh after
affording a reasonable opportunity of hearing to the assessee.Grounds no.4-5 are decided in
favour of the assessee,in part.

12.Next ground of appeal deals with addition of Rs.2.10 lakhs on account of bogus purchase.
During the course of assessment proceedings,the AO found that the assessee had purchased
goods worth Rs.10.50 lakhs from Valiant Steel Engineering Co.,that the name of that company
was appearing in the list of the STD of Maharashtra Government.He made the addition of said
amount on the same lines on which addition was made for earlierAY.In the appellate
proceedings,the FAA reduced the addition to Rs.2.10 lakhs.

13.Before us,the AR and the DR reiterated the argument that were made for AY.2009-10.
Following our order for the earlier AY.,we delete the partial addition retained by the FAA.

Effective ground no.3 is decided in favour of the assessee.

5

http://www.itatonline.org



4547/14,2545/14 &1275/14, Hiralal CJ

ITA/1275/Mum/2014 ,AY.-2010-11:

14.0nly ground of appeal filed by the AO is about deletion of addition made by him under the
head bogus purchases.As stated earlier,the AO had added Rs.10.50 lakhs to the income of the
assessee for the year under appeal and FAA had reduced it to Rs.2.10 lakhs.We have deleted the
addition made under the head bogus purchases while deciding the appeals filed by the assessee
for both the AY.s.So,deciding the effective ground of appeal against the AO,we uphold the
partial deletion made by the FAA.

As a result,appeal filed by the assessee for the AY.2009-10 stands allowed and appeal for the
AY.2010-11 is partly allowed.Appeal filed by the AO is dismissed.
wed: fHeTar g arfae it 12 orfie [9.4.2009-10 F ofie s &t St g e .9.2010-11 Fit arfier srfier
Srorar: Hs[Z 1 STt 2. et srfaepmd g avierer it 12 arfier S i S @

Order pronounced in the open court on 1* January, 2016.
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