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IN THE INCOME TA X APPELLATE TRIBUNAL
(DELHI BENCII “D” NEW DELHI)
BEFORE SHRI S.V. MEIIROTRA AND SHRI I.C. SUDHIR

Cross Objections Nos. 138 to 142/Del/2014
Assessment year: 2004-05 to 2007-08

Income-tax Officer, 7 vs.  Jasjit Singh, 29/56,

Ward 25(3), : Punjabi Bagh,

New Delhi. New Delhi-1100 26

BAN)
~(Applicant) . . (Respondent)

Assessee by: Shri Prakash Chand Yadav, Adv. & Shs 504‘2“ Tm’h
Revenue by: Ms. Sulekha Verma &—Sh——S&e—h—lﬁiﬁm DRs

INTERIM ORDE '

ObJECUOﬂ regardmg the mamtamablhty of the cross ob_) s( prefen ed by

- the assessee on the plea that the issue raiéed in Objections Nos. 1 to 3 is not

7t1715:7 part o{the first appellate order. She Submit?tveglr@ ifﬁ;'_ééséssee has not
£ taken similar objectioné_ (Objection Nos. 1 to 3 ) before the Assessing
Officer r.10r the Learned CIT(Appeals) has adjudicated upon these grounds.

She pointed out further that besides this, assessee has also supported the first

appeﬂate order in Objection Nos. 4 to 6 of the cross objections for the

5 ’ , assessment yea;s‘72004—05 to 2006-07. The Learned DR reiterated that cross

objections can be filed only against any part of the order of the appellate
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under the provisions of section 253(4) of the Income-tax Act, 1961, In

Support, she referred Rule 22 of the ITAT Rules, 1963 ag well as secﬁon

129 TTJ 342 (Del.),

2 The Leémcd: Ak;‘gnwthe otherhand#é‘pia‘é%d the-ab ﬁﬂW T

objection raised by the Learned DR. He su bmitted that them v:of the
ITAT in the case of ITO vs, Neetee Clothing (P) Ltd. (supra) relied upon by
~the Learned DR wag based on the ratio laid"down by the Hon'ble High C%t;
in the case of Ugar Sugeifi\;{/;rks 141 ITR 326 (Bom.). The said decision of

Hon'ble High Court in the case of Ugar Sugar Works has now been
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objectipns are giyen in section 253(4) of the Income-tax Act, 1961 and Rule
2?; of the ITAT Rules, 1962. On ‘perusal of these pfovisions, it is clear that
cross objection is also an appeal and the only difference is that an appeal is
to be filed in 60 days along with fee and a cross-objection is filed in 30 days
from the date of receipt of the notice of appeal. He submitted that cross-
objection is also an appeal which is supported by the followmg dec:sxons

) CIT'vs Purwanchal Parivahan Ghosthi 234 ITR 663 (Gauhatl)

ii)  Dahoodi Sehkari 282 ITR 321 (Guj.). ‘

‘case of DHL Operatlons 108 TTJ 152°(SB) (Mum”al)r-wdé its order dated

02.03.2007 has in categorical and in inequivocal terms has held that in a

€ross- ob_yectlon before the ITAT, a—}egak issue-can be. ralsed which has not

7been raised before the authorities below at any stage In thlS regard, he

referred contents of Para No. 23 of the said order of the Special Bench. The
Learned AR also referred the decision of Hon'ble Supreme Court in the case
of NTPC 229 ITR 383 (S8.C) wherein the word “Cross Objection’ has been

used in the decision.
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4. We find that the decision of the ITAT in the case of ITO vs. Neetee
Clothing (P) ILtd. (supra) holdmg that an aggrieved 'party can file
Memorandum of Cross-objections only when an issue hae been decided
against the cross- objector, heavxly relied upon by the Leamed DR in support
of the preliminary objection was also based on the demslon of Hon'ble
Bombay High Court in the case of Ugar Sugar Works Ltd: vs. CIT (supra)
- The said demsxon of Hon'ble Bombay ngh Court in the case of Ugar Sugar

Works has been overruled by the larger Bench of the same Hon'ble High

objector and of appellant are same, hence, a fresh legal issue which goes to

the route of the matter can be decided by the ITAT As per Rule 22 of the
ITAT Rules, 1963 the cross- -objection is also registered and numbered as an

appeal and the only difference is that an appeal is to be fi led n 60 days on
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ad Electncxty 199 ITR'351 (BOm) (Fuu ‘,
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days from the date of the reeeipt of the notice of the appeal. In support,

reliance was sought on the decxsxon in the cases of CIT vs. Purvanchal
1

Parivahan Ghosthi (supra) arid Dahood Sehkari (supra). It has been held

therein that the ITAT has to de ~1de the cross-objection as if it was an appeal.

‘ _—Dlscussmg the provisions of § sec 253(4) of the Act and Rule 22 of the ITAT - -
Rules, 1963 Hon'ble High Co has held that cross-objectlons need not be
w ® I,
3 confined to the points taken Ff the opposite party in the main appeal. The

hs it

words against any part of the ? der of the DCIT” are wide enough to cover a

*nl?_-on tl1e q‘uantur”fi': of

Ob_)eCtIOTIS can challenge the (i;rder of the DCIT n

tax amount but on other pomtis also. IT was further held that on a point of

3!; )
- law there is absolutely nio difference between ar ﬂ-aﬁpeal'—and cross-objection.
o ’ i L5 ” 7

IT was held that- the only diffz'zi,!fence at all can be pointed out that an appeal
can be preferred within 60 lgl’ays from the date of receipt of the order,
whereas a cross-objection can}f’i)e filed within a period of 30 days of the date
of service of appeal by the nLPposne party Hon'ble ngh Court observed

‘further that the pr0v131ons under sub-section (4) of section 253 of the Act

and Rule 22 of the ITAT Rules 1963 stand on a better footmg than the
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provisions made in) order 41 Rule 22 of the Code of Civil Procedure which
deals with filing of cross-objection. Whereas there is no provision in Code q
of Civil Procedure to number and Cross-objection as an appeal such
provision has been made by the rule making authority‘under the ITAT Rules,
1963. Thus, we fully concur with the plea of the learned AR that once the
5

cross-objection is registered for hearing before the ITAT; it acquires the

status of the appeal and similar treatment is expected from the ITAT as

towards an appeal is treated for adjudication by it. Now, the question is as to

whethera cross-objector can raise on issue before the ITAT which w
- the-objection

raised before the firstappellate éﬁfﬁfoﬁ;fyt"lﬁ the présént case,
5 of the cross-objections

of the Leamed CIT(DR) is that objection Nos.1 to 6 o
for the assessment years 2004-05 to 2006-07 and Objection Nos. 5 & 6 for

the “assessment_year 2008-09 were not raised before the Learned First
ITAT.

Appellate Autﬁority, hence, the same could not be raised before the

The contention of the learned AR remained that like in an appeal, the cross

objector can raise a legal objection which goes to the route of the matter

before the ITAT for the first time. In this regard, reliance was placed on

ision of the Special Bench-ofthe}TAT in the
/:A". v .{T;’inlf.'{:_ \Q\\

¢33 .lt‘:'/' \

several decisions including dec
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case of DHL Operations (supra). Para No. 23 of the said decision is relevant

which is being reproduced hereunder for a ready reference:

“Clearly, therefore, the powers of the Tribunal are not confined to
deal with the issues arising out of the orders of the authorities below.
As long an issue has relevance to the correct determination of taxes in
respect of the year, and particularly when relevant facts can be
ascertained ‘from the material already on record it is open to the
. appwwctor to raise that issue, provided the issue

so raised is bona fide and the same could not have been raised eaf*her

- forgood reasons. As held by Hon' blerM d as High ng_rg_;r_r,thg_gasrer

ascertained’. We agree that the Trlbunal d

S mdeed -have—the powers
of admitting an additional ground of appeal which may not arise ogt —— -

ORI o of the orders of- the_auiehermesbelow The

-iS no longer -any-dispute———- -
or controversy about the powers oﬁh Irlbunal to admit an additional

ground ‘of appeal, as has been laid down by the Hon'ble Supreme

Court in the case of National Thermal Power Corporation Ltd. (supra).

S. On perusal of the above cited decisions of the Special Bench, it

appears that the appellant as well as cross-objector both are at liberty to raise

an issue provided the issue so raised is bona fi

ne could not
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have been raised earlier for good reasons. The Special Bench has held tha‘t\\~
, \

X

powers of the ITAT are not confined to deal with the issue arising out of the
orders of the authorities below as long as an issue has relevance to the

correct determination of the taxes in respect of the years and particularly

when relevant factscan-be ascertained from the material already on récord
-The Special Berich -‘while déciding the-issue- has taken strength of the ratros
laid down in several decisions cited before it mcludmg Wilson Industrres vs. \,

CIT (supra) of Hon'ble Madras ngh Court and of Hon ble Suprerne Court in

: the:case_ of NTPC rvsr

in thie-case of NTPE

that the ITAT is confined only to issues arising out of the appeal before the
Learned CIT(Appeals) has too narrow a vjethQ take of the powers of the .

ITAT. Undoub’tedly, the ITAT has the discretion fo-allow or not to allow'a

new ground to be roised but where the ITAT is only required to consider the
question of law arising from the facts which are on record in the assessment
proceedings, there is no reason why such a question should not be allowed to
be raised when it is necessary to consider that question in order to correctly

assess the tax liability of an assessge. The Hon'ble Supreme Court observed

e mm e
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is to assess correctly the tax liability of an assessee in accordance with law.

We, thus find that for raising a new issue before the ITAT, as per the ratios
laid down by the Hon'ble Supreme Court in the case of NTPC is to consider
the question of law arising from the facts which are on record in the
assessment proceedings and the second _rgquircment is that consideration of
- that question of law is necessary in-—ordé? tgporfrecﬂy assess the tax liability ~

o of an assessee.

e === tonclusionst

“objections ';}éa_”rénisir'ig‘ new ground for- the'”’ﬁr,s_»t time before fﬁé»aﬁﬁéllaté '

‘authority is to correctly assess the tax liabilit_y of’an assessee. When we

consider the present case under the avaE'WW§ ﬁh’&?ﬁ?ﬂiére is
no dispute that for deciding the issue raised »béfore thé ITAT in the cross
objections regarding validity of the assessment order on the baéis that (i) the
Assessing Officer had not recorded satisfaction while proceedings for
framing assessment under sec. 153-C of the Act; (ii) the Assessing Officer
had not signed the manuscript of the assessment order as required under sec.

-

282A of the Act; (iii) no incriminating documents-in respect of the assessee
T wd T R
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wirs lound frong the possession of persons covered under sed IYIA of the N
B i‘v%" .

Act.nonew faets outside the record of the authoritics helow is required to be N

consitdered. In other words, the question of law raised above is arising, from

the facts which are on record in the assessment proceedings. When there is

no need to consider the new facts outside the record for the adjudication of

il above issuc and. undisputedly when those issucs are necessary to

consider Lo correctly assess the tax liability of an asscssee, as per the ratios &

-—

-

laid down by the Hon'ble Supreme Court in the case ol NTPC, there is no

7. The leamned AR has also explained the reasons and the 6na Fide of

- the-assessee for not raising these issues before the authorities below. He

~submitted 't'}i'a‘ﬁllej assessee has been cooperétmgk ‘with the Department since
20b9. The assessee for the last six years has been craving for supply of the :
copy of note of satisféction which is sine qua non for assuming jurisdiction
under sec. 153C of the Act. He pointed that lastly vide letter dated

08.08.2014 the assessee deposited the requisite fee with the request to supply

copy of the note of satisfaction in writing but he could not succeed. All these

cvents would prove bona fide and good reasons for

L

~.

ising the above legal
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plea which goes to the root of the matter. We do not find reason to doubt
these explanation of the assessee. Under these c:rcumstances we are of the
view that the legal issues raised in the cross objections for the first time
before the ITAT have been validly raised by the assessee, hence, it cannot be
said that the cross ob_)ectlons ralsmg those 1ssues for the f rst txme would be_. e

amountmg to non—mamtamablhty of the Cross - objectlons under....

meonmderatmn The preummary obJectxon ralsed by the Learned CIT(DR)

thus does not stand It is reJected accordingly.
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