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PER R.C.SHARMA (A.M):

A bunch of appeals by Revenue against various companies of
Reliance (ADAG) group, hereinafter referred as “Reliance” for the sake of
convenience, which include Reliance Communications Ltd., Reliance
Telecom Ltd., Reliance BPO Ltd., and Reliance Communications
Infrastructure Ltd.,

2. Revenue has made a request to the Hon'ble President of the Income
'i‘ax Appellete Tribunal, Mumbai for constitution of Special Bench to decide
the appeals pendino before the ‘L' Bench of the Hon'ble Tribunal pursuant to-
-the order passed by the Hon'ble Tribunal allowing the Miscellaneous
applications filed by it agafnst the Original Order dated September 06, 2013.
Accordlngly, Hon’ble Presndent vide order dated 12t December 2017
dlrected the Registry to put up the matter before the DIVISIOI‘I Bench for
giving recommendation as to whether or not Special Bench needs to be

constituted in these appeals.

4. On the other hand, it was submitted by Iearned AR Zhet against

the.MA order dated November 18, 2016 passed by the Hon'ble Tribunal,
the Revenue had filed a Writ Petition before the Hon'ble Jurisdi'ctional

High Court challenging the said MA order. The Hon'ble High Court has
http://lwww.itatonline.org
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dismissed the Writ Petition vide order dated August 8, 2017 directing the
Hon'ble Tribunal to dispose the appeals afresh within a period of 6
months. The relevant extract of the same is reproduced as under for

ready reference:

" In the light of the above, we dismiss these petitions. We clarijyjhat the
appeals of the Revenue which stand restored to file of the Tribunal

shall be heard as expeditiously as possible and should be disposed of
within a period of six months from the date of receipt of a copy of this

order. We stipulate this outer limit in the light of the controversy
involved in these appeals and which may arise in subsequent appeals in
the case of this very assessee or others in identical business. While we
direct the Tribunal to dispose of the appeals within six months, we will
not extend the time under any circumstances. We clarify that all
contentions of all the parties are open. They shall be open for being
agitated, raised and considered by the Tribunal afresh. While deciding
the appeals pursuant to our order and directions, the Tribunal shall not
be influenced in any manner by any finding and conclusions in the
order dated 6th September, 2013 or 18th November, 2016. We clarify
that this order dated 18th November, 2016, was passed considering a
limited request and all other conclusions in that order shall not
influence the outcome of these appeals. "

.5. Learned AR also invited our attention to section 255 of the Income-

tax Act, 1961 which deals with procedures of Appellate Tribunal. The

relevant extract of the aforesaid section is reproduced as under:

-~ -': N
/%/"‘t( “S'
2

{ «
. t

ey

h’ \;?\(3) The Preszdent or any other member of the Appellate
fi’},szb‘ I authorised in this behalf by the Central Government may,
sitﬁp mgly, dispose of any case which has been allotted to the
. Beng¢h §f which he is a member and which pertains to an assessee
,whgse tal income as computed by the Assessing Officer in the case
dogsfot exceed fifty lakh rupees, and the President may, for the
NPt dﬁ/gasal of any particular case, constitute a Special Bench
w/mzﬂzng of three or more members, one of whom shall necessarily
be a judicial member and one an accountant member.

(4) If the members of a Bench differ in opinion on any point, the
point shall be decided according to the opinion of the majority, if -
there is a majority, but if the members are equally divided, they shall
state the point or points on which they differ, and the case shall be

http://www.itatonline.org
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referred by the President of the Appellate Tribunal for hearing on
such point or points by one or more of the other members of the
Appellate Tribunal, and such point or points shall be decided
according to the opinion of the majority of the members of the
Appellate Tribunal who have heard the case, including those who
first heard it...."

6.  Our attention was also invited to the decision of the Hon'ble
Mumbai Tribunal in the case of Homi K. Bhabha v. ITO (International)

(48 SOT 102) wherein it has been held that

“11. The arguments advanced by the assessee on merits are an attempt
to persuade us for not following the aforenoted view taken against the
assessee. We are not impressed with this argument. Judicial discipline
requires that when a particular issue has been decided by a bench, then
the subsequent co-ordinate benches should normally follow the same.

At the same time, we want to clarify that there are no fetters on the
powers of the subsequent benches to doubt the correctness of the
earlier order, if they are not convinced with it. Whereas Jollowing the
earlier decision is a rule, calling into question its correctness is only an
exception. Unless there are compelling reasons for not following the
earlier view, such as, if it is inconsistent with judgment of the Hon'ble
Supreme Court or that of the jurisdictional High Court or earlier
ypeeiions of the same rank; or if it is sub silentio; or if it is rendered
Y IRcuriam in the sense that it is patently inconsistent with the

or settled legal position, the same should be respected and
to by the subsequent benches so that conmsistency in the
DfCh of the tribunal is achieved. The above referred exceptions
z classzﬁed into two categories. First, when there is a direct
Xy judgment of the Hon'ble Supreme court or that of the Hon'ble
: ctz’onal High Court on the point, rendered prior to or afier the
earlier tribunal order, the later Bench would be SJully justified in
differing from the earlier contrary view and Jollowing the higher

wisdom. Second, when the subsequent bench perceives earlier view fo
be rendered per incuriam_or sub silentio etc.. the right course for it is

to make a reference to the President of the tribunal for constitution of a
Special Bench on the point so that the larger bench may consider
whether the earlier view is correct or the perception of the latter bench
is correct. '

12. Ordinarily neither the assessee nor the Revenue can be allowed to
reargue the same issue over and over again, when it has already been
decided by a coordinate bench of the tribunal. If such a course is
allowed, then every single repetitive issue would require
reconsideration time and again because the aggrieved party would

http://www.itatonline.org
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always try to convince the later bench over its point of view. Following
the earlier order or making a reference to the special bench depends on
the satisfaction of the Bench about the correctness or otherwise of the
earlier order and not that on the view point of the aggrieved party, ft is
only when a subsequent bench, on being seized of the matter, finds itself
unable to endorse the earlier view, either sno mow or on the arguments
of the parties, that it may make reference for the constitution of the
special bench. The party dissatisfied with the earlier view cannot
compel the later bench to either take a contrary view or make a
reference for the constitution of the special bench. Thus it follows that
once a 'particular view js taken, the subsequent benches of the tribunal
become functus officio on that issue, subject to the exceptions discussed

supra. Needless to mention at this juncture that the party unconvinced
with the #ribunal order is not -without remedy as the Act enshrines the

provisions enabling it to appeal to the Hon'ble High Court agamst the
order and convince it about its stand. "

7. In view of the above decision, it was coﬁtended by learned AR that
reference to constitute Special Bench must necessarily flow from the
members and not from the parties to the case. Further, such reference by
the members could be made in case they did not agree with the view

taken by the earlier order.

8. Reliance was also placed on the decision of the Hon'ble Kolkata

__Tribunal in the case of Prabir Kumar Mullick v. ITO.(2016) (70

: '.'.
'5‘,}{ ""\\
v -

; ¥Capclusion :
_— ‘4@ case of a taxzng provzszon two reasonable constructions are

¢ 'i'.””'». ;v,;‘. SR
\W/ As there are two different orders on the grounds of appeal favourmg
and against the assessee. The Hon'ble Apex Court directs to take the

view favourable to the assessee. Therefore considering the facts of the
case in totality and object of the section 40A(3) of the Act, we are ofthe
considered view that this case does not require the reference to the
Special Bench. Hence in our considered view this case does not require
to be referred to the Special Bench. "

http://www.itatonline.org
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9. Ld. AR also relied decision of the Hon'ble Gujarat High Court in the
case of Affection Investments Ltd. v. ACIT (326 ITR 255) (Guj.) wherein it
has been held that where the facts of the case are similar to an earlier
decision of the Tribunal, no co-ordinate bench has the power to record a
contrary decision to the one reached by the earlier co-ordinate.bench of
the Tribunal. It was held that in case the subsequerit co-ordinate Bench
did not agree, the only recourse before it was to refer the matter to the
President for constitution of Special Bench. Thus, the Respondent
submitted that as per the.decision of Gujarat High Court, the recourse
available was with the dissenting subsequent Bench to refer the case to
the Hon'ble President for constitution of.SpeciaI Bench.

10. It was also submitted by learned AR that the réference of MA in‘ the
requést filed by revenue was incorrect for the reason fhaf MA applicatibns
have been already disposed of by the Hon'ble Tribunal vide order dated

November 18, 2016. Not only this, the Department's Writ Petition

ve considered rival contentions and carefully gone through the
ssed by the Tribunal as well as High Court. In thig 'Case, Tribunal
have passed orders in respect of the appeals filed by thg Révenue, which
was subsequently recalled in a M.A. vide order dated 18/1 1/2016.

12. Against the M.A. order, Depaftment has filed Writ petition challenging the
same and the Hon'ble High Court vide order dated 08/08/2017 dismissed it.

After the dismissal of the writ petition, Revenue has filed an application
| http://www.itatonline.org
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before the Hon’ble President for making a reference to the Special Bench.
The Hon'’ble President vide its order dated 12/12/2017 directed the Registry
to put up the matter before Division Bench for making recommendation as
the whether or not Special Bench needs to be constituted in these appeals.
So far as Constitution of special Bench is concerned, a reference to
constitute a Special Bench flows from the members and not from the parties
to the case. Furthermore, such a reference can be made by the members
when they do not agree with the view taken by the earlier order of the
Tribunal. However, in the instant cases before us, it is not a situation, only
after hearing, the matter afresh by the division bench in terms of direction of
Hon’ble High Court dated 08.08.2017, the bench may decide the issue to
agree or disagree with the view alréady taken by the earlier bench.
Furthermore merely on the conflict view .of the decision of the High Court, a
reference cannot be made to constitute Special Bench. If the present

application of the Revenue is accepted, the process of reference to a

ecial Bench / larger Bench would never reach an end. Reference to

YiSa

SPQC};%! Bench would continue to be moved by the parties upon every
ey »

X

. 2
f AN I [

subég }Jent non-jurisdictional High Court decision, thus, leading to a number
Hkes being referred to constitute Special Bench. However, correct
ecision is to follow the judicial hierarchy and maintain judicial discipline.
Furthermore, if the applications of the Revenue Were to be allowed, it would
lead to the violation of the principle laid down by me Hon'ble Supreme Court
in the case of CIT Vs. Vegetable Products (1973) (188 ITR 192) (SC)

wherein it has been held that where there are two possible views, the view
http://www.itatonline.org
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favourable to the assessee must be adopted. With regard to the merit of the
case, it is open to the Revenue to argue before the Regular Bench, if:there
are favourable or unfavourable decisions other than jurisdictional High Court
decision. At the time of hearing on merit, it.is open to the Revenue to take
and the types of contentions alongwith decision of Co-ordinate Bench of the

- Tribunal and non-jurisdictional High Courts. So far as reliance of Revenue
on the decision of CEGAT in case of Shri Ram Rayons (supra) in support of
the request for reference to Special Bench is concerned, we found that the
said case law is not on the fact of reference to Special Bench. In this case
law, it is only mentioned that the said matter was heard by the Larger Bench

' consis'ting of five members. Thus, the said decision is not relevant: m the
present case and mdreovei' it is of a parallel éppellate authority.

- 13. Fuﬁhermore, we found that out of 127 appeals pending before the

Tribunal ,abqut 50 appeals were having tax effect of less than 10 lakhs,

::p@ed )@ rpcord wherein in the hands of recipients / deductees, the High

% \ B 48
%g\f#} #adFHibunals have held that receipts from sale of softviiare were not
Xable as 'Royalty This further supported the contention that the lssue'
was settled by the High Courts and various benches of the Trlbunal and
did not warrant constitution of Special Bench. If fhe application for
constitution of Special Benéh of the revenue be accepted by the Bench
then all 21 cases where in hands of deductees the Hon'ble High Courtjs /

Tribunal has already held that income from sale of software is not royalty
http://www.itatonline.org



10
ITA No.4672/Mum/2007 and other appeals
M/s. Reliance Communication Ltd,

will be affected. Under these facts and circumstances, if the application
for constitution of Special Bench of the Revenue be accepted by the
Bench then 44 Special Benches need to be constituted, as there are 44
separate agreements entered by the assessee for which payment was
made for purchase of aoftware. -Since, some agreements contain
purchase of independent software and some of the agreement contains
purchase of software alongwuth hardware, every agreement would have to
be examlned for which 44 Special Benches would have to be constituted.

14. We also observe that para 45 of the Office Manual of the Income Tax
- Appellate Tribunal dated October 24 2008 the procedure for constltutlon

of Special Bench is given. The same is reproduced below:-

"45. When different Benches have taken conflicting views on certain
points, the President, under the provisions of Section 255(4), may, for
the disposal of any particular case, constitute Special Bench consisting
of three or more - Members, one of whom shall necessarily be a Judicial
Member and one an Accountant Member. Such cases are to be put up
before the President for constituting Special Bench. Such cases may be
ﬁxed on any working day before those Members. While fixing such
wcases before the Special Bench, the Assistant Registrar/Head Clerk,
osting such cases, shall request the Appellant to file as many more
) of documents O‘br preparation of brief) as there are addztzonal

h. The Assistant Registrar/Head Clerk shall write the names of the
fembers before whom such cases are posted for hearing. "

15. In view of the above facts and legal pronouncements, application for
constitution of Special Bench made by the Revenue ought to be rejected
and the appeals be heard by the regular Bench of the H_on'ble Tribunal.

We direct accordingly.

http://www.itatonline.org
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16. In the result, reference made by the Hon’ble Pré'sident‘ is

disposed of in terms indicated hereinabove.

Order pronounced in the open court on this 03/01/2018

Sd/- Sd/-
(C.N. PRASAD) (R.C.SHARMA)
JUDICIAL MEMBER ACCOUNTANT MEMBER

Mumbai; Dated 03/01/2018
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