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IN THE HIGH COURT OF JUDICATURE AT BOMBAY

CIVIL APPELLATE JURISDICTION
WRIT PETITION NO. 8753 OF 2013 &

O

Shailesh Gandhi )
Adult, Aged about 66 years )
Hindu, Indian Inhabitant, residing at )
B2, Gokul Apartment, Podar Road, )
Santacruz, (West) Mumbai 400054 ) ..Petitioners
Versus

1 The Central Information Commission

R. No.326, C-Wing, II Floor, )
August Kranti Bhavan

Bhikaji Cama Place, New Delhi 11006

2 The Central Public Information
Asst. Commissioner of Inco
Piramal Chambers, 1* floor, R , No.15)
Lalbaug, Mumbai 400012

3 Shri Ajit A Pawa

State of Maha
Deogiri, Nara

holkar Road,
Malaba i

Mumbai 400006 ..Respondents

i Jabbar Shaikh i/b Mr. Sandeep Jalan for the Petitioner
hri-Ravi Kadam Senior Advocate, i/b Mr. V. P Sawant for the Respondent

0.3
A. R. Malhtora with Mr. N.A.Kazi for the Respondent No.2

CORAM : R. M. SAVANT, J.

RESERVED ON: 6™ MAY, 2015

PRONOUNCED ON: 11 JUNE 2015
JUDGMENT

1 Rule, with the consent of the Learned Counsel for the parties made

returnable forthwith and heard.
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2 The Writ Jurisdiction of this Court is invoked against the order
dated 15-5-2013 passed by the Respondent No.1 i.e. the Central Inform %&

Commission by which order, the Second Appeal filed by the Petitioner unde

order dated 5-2-2013 passed by the Firs ate Authority came to be
confirmed.

O
3 The Petitioner a med claims to be an RTI activist and is a

former Central Information Commissioner (CIC). Presently, the Petitioner is the

Chairman of the Technical Advisory Committee set up by the Municipal

Corporation of @@/I bai to advise on RTI, in a honorary capacity.

4 e Petitioner on or about 21-11-2012 made an application under

ion 6 of the said Act, to the CPIO of the Income Tax Department inter alia

e
uesting certain information and more particularly the Income Tax Returns

and balance sheets of the Respondent No.3 herein for the preceding three

years. The Petitioner in the said application justified the information sought by
stating to the following effect: “There is a larger public interest in disclosing
this information to compare his affidavit given to the Election Commission with

his Income Tax returns”. Since the information related to the Respondent No.3
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who is a third party, it seems that in terms of Section 11 of the said Act, a letter
was addressed by the CPIO to the Respondent No.3. A reply was received &;n&
the Respondent No.3 opposing the disclosure of any information. The C 0
the Income Tax Department thereafter by her order dated 2-1-2@n the
said information sought by the Petitioner. It was observeé§ in the ia order that
the information sought for has no relationship to any pub ivity or interest

and therefore does not qualify in view of isions of Section 8(1)(j) of

the said Act. The Petitioner was howeve d that if he is aggrieved by

the said order, he may file an 1 ‘before) the First Appellate Authority

whose designation was mentione said order.

5 The Petiti accordingly filed a First Appeal under Section 19 of

the said Act. T ppeal inter alia contained the grounds on which the

ation to another person cannot be construed as being
nwarranted invasion of the privacy of the individual. Another ground that
s set out was that the fulfillment of the statutory requirements would not be
covered by the exemption contemplated under Section 8(1)(j). A further
ground which was set out was that the information which cannot be denied to
Parliament, a citizen would be entitled to the same information, as Parliament
itself derived its legitimacy from the citizens, and lastly it was set out that the

standard of disclosure for those who want to be public servants has been set
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higher by the Apex Court in the Judgment in Union of India Vs. Association
for Democratic Reforms & Anr.(ADR)!. The said order was therefore

challenged on the ground that exemption under Section 8(1)(j) does not apply:

6 The First Appeal was considered by the App@ ’a ity i.e. the

Additional Commissioner of Income Tax-18(2) who by der dated 5-2-

2013 rejected the said Appeal. The First te Authority reiterated the

grounds on which the information was d he CPIO. The First Appellate
&

Authority referred to the Judgment <of t Court in the case of Girish

Ramchandra Deshpande Information Commission & Ors.?

wherein the Apex Court has held that the details disclosed by a person in his

Income Tax retur ersonal information which stands exempted from

disclosure unde

se, (1)) of Section 8(j) of the said Act unless larger public

the said Act. The First Appellate Authority further observed that the said
information is a personal information the disclosure of which has no
relationship to any public activity or interest and which would cause

unwarranted invasion of the privacy of the concerned party. Hence on the

1 (2002)5 Supreme Court Cases 294
2 (2013) 1 Supreme Court Cases 212
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o

aforesaid grounds, the Appeal filed by the Petitioner came to be rejected.

7 The Petitioner thereafter filed a Second Appeal before the ra

Information Commission, New Delhi. The Petitioner in the peal

relied upon the judgment of the Apex Court in the matter of R. opal alias

R.R.Gopal & Anr. Vs. State of Tamil Nadu & Ors.? and dgment of the

Apex Court in Association for Democratiec Rights's case (supra), a ground

was raised that the judgment of the rt in Girish Ramchandra
&

Desphande's case (supra) has b d out considering the said two

judgments as also without co e proviso to the said Section 8(1)(j) of

the said Act. The said Second Appeal filed by the Petitioner came to be
disposed of by the Central Information Commissioner by upholding the orders
passed by the i rmation Officer and the First Appellate Authority. The

Ju e ated 5-6-2009 of the Commission wherein the said 5 Member

Central on Commissioner in his order referred to the 5 Member Bench
e hdd held that Income Tax Returns have been rightly held to be personal
rmation exempted from disclosure under clause 8(1)(j) of the said Act. The
Second Appellate Authority also referred to the judgment of the Apex court in
Girish Ramchandra Deshpande's case (supra) holding that the details
disclosed by a person in his Income Tax Returns is personal information which
has been exempted from disclosure under clause (j) of Section 8(1) of the said

Act, unless involved a larger public and the CPIO and or State Public

3 (1994)6 Supreme Court Cases 632
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Information Officer or the Appellate Authority is satisfied that the larger public
interest justifies the disclosure of such information. The Central Inform%&
Commissioner has observed that in the present Appeal the Petitioner has.no

been able to prove any larger public interest with corroboratl

therefore upheld the decisions of the Central Public I ormat1
the First Appellate Authority and disposed of the sai nd Appeal. As

indicated above, it is the said order date 015, passed by the Central

Information Commissioner which is take

Petition. \

An Affidavit in Repl d~27-2-2014 is filed on behalf of the

ion to by way of the above

Respondent No.2. The Learned nsel for the Petitioner submitted Written

Submissions on 7-5-201

SUBMIM THE LEARNED COUNSEL MR. JABBAR SHAIKH ON
N
BEHA@)F E PETITIONER

i)\ That the Central Public Information Officer, the First Appellate Authority

the Central Information Commissioner have erred in rejecting the
application filed by the Petitioner seeking the Income Tax Returns for 3 years of
the Respondent No.3 which have been sought for by the said application on the
ground that the said information is exempted under Section 8(1)(j) of the said
Act.

(ii) That all the three authorities below have failed to appreciate that the
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filing of the Income Tax Returns is a public activity and is a matter of pub&

interest and hence privacy of the Respondent No.3 is not breached i%

Income Tax Returns are provided to the Applicant.

(iii) That Section 8(1)(j) itself postulates that the /larger !l::c interest

justifies the disclosure of the information sought by the A t then the said
information has to be provided. The authoritie w have failed to appreciate
the reason why the Applicant was seeking. the said information which was

&
sought by him by the application i q&

(iv) That the authorities below e erred in applying the judgment of the 5

Member Bench of the Information Commission as also the Judgment of the

Apex Court in handra Deshpande's case (supra) as the facts in

istinguishable from the facts of the present case.

That the Judgment in Girish Ramchandra Deshpande's case (Supra)

\4
s not lay down any proposition of law and therefore cannot be applied.

(vi) That the disclosure of the information sought for by the Applicant would
be in larger public interest which outweighs the breach of privacy if any of the

Respondent No.3.

mmj http://www.itatonlyges0rg

::: Downloaded on - 14/06/2015 21:23:02 ::



wp-8753-13-(reserve)

(vii) That the authorities below failed to consider the application on the

touchstone of the proviso to Section 8(1)(j) of the said Act namely tha%
ur

information which cannot be denied to the Parliament or the State Legi

cannot be denied to a citizen. @

(viii) That a Division Bench of this Court in the case of S ingh Naik Vs.
State of Maharashtra* has dealt with the pr to Section 8(1)(j) and has

ich cannot be denied to the

held in the said case that the informati

&

Parliament or the State Legislature.catino enied to the citizen.

(ix) That the disclosure of the information is in larger public interest has
been demonstrate e Petitioner by making out a case in the Appeal

namely that th amount to reducing corruption and increasing the

faith in the

x)\\ That the judgment in Girish Ramchandra Deshpande's case (supra)
s not lay down any law and the said Judgment was purely based on facts
and circumstances of the case and therefore has no precedential value.
Reliance is sought to be placed on the following judgments of the Apex Court
(1) (1979) 3 Supreme Court Cases 745 in the matter of Dalbir Singh & Ors.

Vs. State of Punjab

4 AIR 2007 Bom 121
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(2) (1992) 1 Supreme Court Cases 489 in the matter of State of Punjab & O&

Vs. Surinder Kumar & Ors &
(3) (2002) 8 Supreme Court Cases 361 in the matter of S. Shanmugavel Nada

Vs. State of T. N. & Anr.

(xi) That it has been held in the matter of PUCL Vs. Un India® as also
in the matter of R. Rajgopal alias R.R.Go r. Vs. State of T.N. & Anr.°
and in the case of ADR Vs. PUCL’ that t u interest element involved in
divulging information relating to %{R MP's and Ministers outweighs

the right to privacy.

SUBMISSION OF TH&EARNED COUNSEL MR. MALHOTRA ON BEHALF
OF THE RESPO/I\@I\DIEQQ

orders passed by the CPIO, the First Appellate Authority and the

ormation Commissioner cannot be faulted with in view of the
u etit of the Apex Court in the matter of R.K.Jain Vs. Union of India &

.% and the Judgment of the 5 Member bench of the Commissioner whereby
it has been held that the Income Tax Returns fall in the exempted category

under Section 8(1)(j) of the said Act.

5 AIR 2003 SC 2363

6 (1994) 6 Supreme Court Cases 632
7 (2002)5 SCC 294

8 (2013)14 Supreme Court Cases 794
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(ii) That the Petitioner has not been able to connect the information sought
i.e. the Income Tax Returns of the Respondent No.3 with any public activ%
t

the Respondent No.3 and therefore the authorities were right in 1@

provide the information to the Petitioner.

SUBMISSION OF THE LEARNED SENIOR COUNSEL QIKADAM ON

BEHALF OF THE RESPONDENT NO.3

(i) That from the reason menti the) application for seeking the
information that the Petit icant has sought in respect of the
Respondent No.3 no case of public interest has made out and hence the
Petitioner has failed to 'discharge the burden which would entitle him to the
said informatio ce)is placed on the judgment of the Apex Court in the

matter ublic Service Commission Vs. Saiyed Hussan Abbas Rizvi

&

That the information sought namely the Income Tax Returns of the

Respondent No.3 has no relation with any public activity of the Respondent

No.3

(iii) That in view of the Judgment of the Apex Court in Girish Ramchandra

Deshpande's case (supra) which has been reiterated by the Apex Court in

9 (2012) 13 SCC 61
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R.K.Jain's case (supra), the information relating to the Income Tax Returns
falls within the exempted category under Section 8(1)(j) and since no ca %&
public interest has been made out by the Petitioner, the said informatio

cannot be provided. The authorities below were therefore right t the

application of the Petitioner.

(iv) That the Judgments on which reli placed on behalf of the

Petitioner have no relevance in the contex information sought by the

Petitioner under the Right to Info e Right to Information Act is a
self contained code and unl interest is made out or that the public
interest outweighs the right to privacy of the Respondent No.3, the information

sought by the Petitioner ‘cannot be provided.

Parliament has its own rules of business and it cannot be presumed that the

information in respect of Income Tax Returns of a member of the State
Legislature would be sought. Reliance is placed on the judgment of a Learned
Single Judge of the Delhi High Court in the matter of Vijay Prakash Vs. Union

of India'®

10 160(2009) Delhi Law Times 631
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(vi) That the Judgment in Surup Singh Naik's case (supra) though de %&

with the said proviso is clearly distinguishable on facts and therefore the sai

Judgment has no application.

(vii) That the reason given by the Petitioner for see e information
cannot stand scrutiny in view of the fact-th der the Representation of
People Act, 1950, if incorrect informatio rovided by a candidate, then the

f the said Act. The Parliament

te for which necessary amendment in the

itioner to contend that the Petitioner seeks the information sought as
e wants to cross check the information given by the Respondent No.3 at the

@' g of his nomination form with the Income Tax Returns.

(viii) That the Election Commission in the interest of conducting free and fair
elections has the power to issue appropriate directions. However since the
Election Commission has not provided for filing of Income Tax Returns the

said information cannot be sought by having recourse to the Right to
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Information Act on the ground that the information is to be compared with the

information given at the time of filing the nomination. &
CONSIDERATION Q

8 Having heard the Learned Counsel for/ /the parties, I have
considered the rival contentions. The question that arises onsideration in

the instant matter is whether the Petition itled to the information he

has sought for vide his application filed said Act or whether the said

t% under Section 8(1)(j) of the

to refer to the provisions of the said

information falls within the exe

said Act. At this stage, it wo
Act which have a bearing in the instant matter. The said provisions are Section

Section 8(1)(j) and-Section 11 of the said Act, which for the sake of ready

reference are re@@i rein under :

ption from disclosure of information. —(/)
otwithstanding anything contained in this Act,
there shall be no obligation to give any citizen,—

(€) -
@ (b) ...
(c)

(j) information which relates to personal information
the disclosure of which has no relationship to any
public activity or interest, or which would cause
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unwarranted invasion of the privacy of the

individual unless the Central Public Information &
Officer or the State Public Information Officer or the

appellate authority, as the case may be, is satisfied

that the larger public interest justifies the disclosure@

of such information:
Provided that the information which nno@

denied to the Parliament or a State Legislature shall
not be denied to any person.

Official Secrets
e exemptions

(2) Notwithstanding anything i
Act, 1923 (19 of 1923) nor a

to information, if
eighs the harm to

public interest in di
the protected interes

(3) Subject to the pro

ed ‘to any person making a request under
section:

I " p

Provided that where any question arises as to the
date from which the said period of twenty years has
to be computed, the decision of the Central

Government shall be final, subject to the usual
appeals provided for in this Act.

11. Third party information.—

(1) Where a Central Public Information Officer or a
State Public Information Officer, as the case may be,
intends to disclose any information or record, or
part thereof on a request made under this Act,
which relates to or has been supplied by a third
party and has been treated as confidential by that
third party, the Central Public Information Officer or
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State Public Information Officer, as the case may be,

shall, within five days from the receipt of the &
request, give a written notice to such third party of

the request and of the fact that the Central Public

Information Officer or State Public Informatio

orally, regarding whether the information\ should be
disclosed, and such submission of the t arty
shall be kept in view while taking a decision about
disclosure of information:
Provided that except in e of trade or
commercial secrets protec
be allowed if th
outweighs in i

(2) Where a notice is served by the Central Public
Information, Officer or State Public Information
case may be, under sub-section (/) to
respect of any information or record
p ereof, the third party shall, within ten days
the date of receipt of such notice, be given the
rtunity to make representation against the
proposed disclosure.

the Central Public Information Officer or State

@ ) Notwithstanding anything contained in section 7,

Public Information Officer, as the case may be, shall,
within forty days after receipt of the request under
section b, if the third party has been given an
opportunity to make representation under sub-
section (2), make a decision as to whether or not to
disclose the information or record or part thereof
and give in writing the notice of his decision to the
third

(4) A notice given under sub-section (3) shall include a
statement that the third party to whom the notice is
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given is entitled to prefer an appeal under section
19 against the decision. &
9 In so far as Section 11 is concerned, if the information souigh
relates to a third party, the CPIO or the State Public Informatio @ er as the
case may be is within 5 days from the receipt of the request is required to give

a written notice to such third party of the request and of t ct that the CPIO

or the State Public Information Officer as may be intends to disclose
the information or the record or part t f invited the third party to
&

make a submission in writing or

1‘?& ng/ whether the said information
should be disclosed. Hence in of\Section 11, the third party is required to
be given a notice and the reply given by the third party to the request made

has to be considere e Information Officer whilst deciding the application.

10 o far as Section 8(1)(j) is concerned, it relates to the personal
information of an individual which has no relationship to any public activity or
interest. The said clause (j) is a part of Section 8 which contains various

egories of information which are exempted from disclosure. In so far as
clause (j) is concerned, the CPIO or the State Public Information Officer may
provide the said information to the information seeker if he is satisfied that
larger public interest justifies the disclosure of such information. The proviso to
the said clause (j) carves out an exemption that the information which cannot

be denied to the Parliament or the State Legislature shall not be denied to any
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person. It is on the touchstone of the aforesaid two provisions that the
application filed by the Petitioner in the instant matter would have tﬁ
considered. The Petitioner in his application made on 21-11-2012 has h

the Income Tax Returns of the previous three financial years of t

No.3. The reason for which the information sought has been sta us “There
is a larger public interest in disclosing this information to are his affidavit
given to the Election Commission with his Inc Tax Returns”. The CPIO of
the Income Tax Department sent a notic t espondent No.3 who in his
% to the Petitioner. As indicated

etitioner came to be rejected by the

rder dated 2-1-2013 was to the effect that

reply objected to the informatio

herein above, the said applic
CPIO. The reason mentioned in th

the information sought has no relationship to any public activity or interest and

it therefore doe lify for bring disclosed in view of Section 8(1)(j) of the
said Act:
1 The Petitioner aggrieved by the said order dated 2-1-2013 filed an

eal before the First Appellate Authority under Section 19 of the said Act.
After justifying the reason for seeking information, the Petitioner in paragraph
(4) of the said Appeal has stated to the following effect :
“There is a general belief that politicians and
elected representatives are corrupt and mass
wealth at the expense of the public. There is also

a common belief that Income Tax authorities do
not check that IT returns of those who are elected
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with their declared affidavits filed at the time of
standing for elections. If this true, citizens will act
as monitors and help correct such practices. On
the other hand if citizens apprehensions are not
true, it would enhance the trust and respect for

the elected representative, which is necessary for
a healthy democracy. Besides it would also

improve the Citizens' trust in the Inco ax
department.”
Hence the Petitioner had soughtto lement the reason given in
his original application before the CPIO a a general statement in his
. . <2 .
Appeal to the effect mentioned in-t ed) portion of paragraph (4) as

indicated above was dismissed by the

privacy-of the concerned party. The ground mentioned in the application
iled\by ‘the Petitioner before the CPIO as also the ground mentioned in the
eal filed by the Petitioner before the First Appellate Authority has been

adverted to so as to consider whether the Petitioner has made out any case for

disclosure of the information on the ground of the same being in public

interest.
12 At this stage, it would be necessary to refer to the Judgment of the
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Apex Court in Girish Ramchandra Deshpande's case (supra) and R. K. Jain's

case (Supra) as also the judgment of the 5 Member Bench of the Commissi&

In so far as Girish Ramchandra Deshpande's

C

V)

concerned, amongst the information sought by the/ Petitioner” was the

information relating to the details of the investments of t rd party in the
said case, lending and borrowing from banks other financial institutions,

the details of the gifts said to have been te the Respondent No.3 were

&

also sought. The Apex Court observe information sought mostly finds

place in the Income Tax R e Respondent No.3. The Apex Court

further observed that the detailsdisclosed by a person in his Income Tax
Returns is personal information which stands exempted from disclosure under

clause (j) of Secfi ) of the said Act, unless involves larger public interest

e State Public Information Officer or the Appellate Authority

is isfied. that the larger public interest justifies the disclosure of such
in ation. Paragraphs 11 to 13 of the judgment in Girish Ramchandra

hpande's case (supra) are material and are reproduced hereinunder:

11. The petitioner herein sought for copies of all
memos, show cause notices and
censure/punishment awarded to the third
respondent from his employer and also details
viz. movable and immovable properties and also
the details of his investments, lending and
borrowing from Banks and other financial
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institutions. Further, he has also sought for the
details of gifts stated to have accepted by the
third respondent, his family members and
friends and relatives at the marriage of his son.
The information mostly sought for finds a place

&

in the income tax returns of the third
respondent. The question that has come u fo@

consideration is whether the above-m
information sought for qualifies to be "
information" as defined in clause (j) of
8(1) of the RTI Act.

12. We are in agreement with the and the courts

below that the details calledfo
i.e. copies of all memos
respondent, show
censure/punishment

he petitioner
to the third
and orders of

efined in clause (j) of
Section 8(1) of the RTI Act. The performance of
an employee/officer in an organization is
primarily a\matter between the employee and
and normally those aspects are

ression ‘"personal information", the
osture of which has no relationship to any
blic activity or public interest. On the other

nd, the disclosure of which would cause
unwarranted invasion of privacy of that
individual. Of course, in a given case, if the
Central Public Information Officer or the State
Public Information Officer of the Appellate
Authority is satisfied that the larger public
interest justifies the disclosure of such
information, appropriate orders could be passed
but the petitioner cannot claim those details as a

matter of right.

13. The details disclosed by a person in his income

tax returns are" personal information" which
stand exempted from disclosure under clause(j)
of Section 8(1) of the RTI Act, unless involves a
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larger public interest and the Central Public
Information Officer or the State Public &
Information Officer or the Appellate Authority is
satisfied that the larger public interest justifies

the disclosure of such information.

13 In so far as the Judgment in R. K. Jain's case (supra) is concerned,

the facts were identical as the facts in Girish Ramchandra Deshpande's case

in as much as the information relating to t record of the third party

was sought by the Petitioner which was onvthe ground that the same is
&

personal information which stan )% er Section 8(1)(j) of the said

Act. The Apex Court referr o thé Judgment in Girish Ramchandra

Deshpande's case (supra) and especially paragraphs 11 to 13 thereof and

thereafter conclud the said information could not be provided and

accordingly affe

dgment of the Division Bench of the High Court.

Paragrapl the said report is material and is reproduced hereinunder:
“21. In view of the discussion made above and
the decision in this Court Girish Ramchandra
Deshpande, as the appellant sought for inspection

of the documents relating to the ACR of the
Member, CESTAT, inter alia relating to adverse
entries in the ACR and the follow up action taken
therein on the question of integrity we find no
reason to interfere with the impugned judgment
passed by the Division Bench whereby the order
passed by the learned Single Judge was
affirmed”.
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14 In so far as the Judgment of the 5 Member Bench of the
Commission is concerned, the 5 Member Bench has whilst deciding the Aﬁ
has referred to various Judgments of the Commission and thereaft a
concluded that the Income Tax Returns fall in the catego personal

information and is therefore exempted under Section 8(1)(j) of id Act.

15 Hence what flows from the J s of the Apex Court is that
the Income Tax Returns constitute pers information and are exempted

from disclosure under Section 8 a he said personal information

can only be divulged if the C tate Public Information Officer reaches

a conclusion that it would be in’the larger public interest to reveal such
information. In the instant case, the reason set forth in the first application
filed by the Petitio fore the Public Information Officer hardly makes out a

case for mation to be disclosed on the ground of public interest. In so

far round made out in the Appeal filed before the First Appellate

is concerned, the Petitioner has sought to make a general statement

ich does not specifically relate to the Respondent No.3. The Petitioner has
also sought to justify the information sought on the ground that the Income
Tax authorities do not check the Income Tax Returns of those who are elected
with their declared affidavits filed at the time of standing for elections. The
said ground also does not make out any case of there being any public interest

involved in the disclosure of the information sought by the Petitioner by way of
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the Income Tax Returns of the Respondent No.3 for the preceding three years.

The Petitioner is in fact seeking the information by questioning the mannet(in

information relating to the Respondent No.3 the Petitioner

demonstrate as to how the disclosure of the information

Respondent No.3 would serve public interest. As indicate €, the Petitioner
has made a general and sweeping statemen ich.can hardly be said to satisfy
the test of disclosure being made in public inter

&

The Petitioner h h assail the reliance placed by the CIC
on the judgment in Girish Ramchandra Deshpande's case (supra) on the
ground that the same does not lay down any law and that the same has been
rendered without idering the judgment of the Apex Court in PUCL's case

al's case (supra). In the context of the challenge to the

oncerned, it would be necessary to revisit the facts involved in the said case.
Q he said case, as indicated above the information sought was relating to the
service record of the Respondent No.3 in the said Petition as also the
information relating to the investments, loans and borrowing from banks and
other financial institutions. In so far as the information relating to the service
record of the Respondent No.3 is concerned, the Apex Court observed that the

same would be governed by service rules and is a matter between the employer
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and the employee and that the information falls within the expression person&

information, disclosure of which according to the Apex Court had%
n

relationship to any public activity or public interest and on the other

would cause unwarranted invasion of the privacy of that individ so-far as
the information sought by the Petitioner / Applicant r g to the
investments, loans and borrowing from banks, the Apex t held that the

same being part of the Income Tax Retu ersonal information which

stands exempted from the disclosure un ection (j) of Section 8(1) of

the said Act. The Apex Court as i e fter having recorded the said

finding further observed tha case if the CPIO or the State Public
Information Officer or the Appellate Authority is satisfied that the larger public

interest justifies the disclosure of such information appropriate orders could be

passed, but th er) cannot claim the said details as a matter of right.

sure covered by the said provision, it is in the said context that the Apex

rt made observations and recorded a finding that the details in the Income
Tax Returns is personal information and can be disclosed only if public interest
so warrants. The Apex Court thereby laid down a proposition that the
information covered by clause 8(1)(j) is an exempted information and can be
disclosed only if the CPIO or the Appellate Authority is satisfied that it would

be in the public interest to do so. Hence the contention urged by the Learned
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Counsel for the Petitioner that the judgment in Girish Ramchandra
Deshpande's case (supra) lay down any law has to be rejected. In my vie &
reliance placed by the Petitioner on the judgments of the Apex Court reporte

in 1979(3) Supreme Court Case 745, 1992(1) Supreme Court

(2002) 8 Supreme Court Cases 361 to contend that/Giris chandra
Deshapande's case (supra) does not lay down any  is thoroughly
misplaced, as the said judgments have be ered in the factual context
prevailing in the said cases. Hence in so f ther the Income Tax Returns
fall in the exempted category th <§ h concluded by the Apex Court
in Girish Ramchandra D case, which has been fetched in

R.K.Jain's case (supra).

16 Si titioner seems to be basing his case on the purity of

election obity in public life, before adverting to the two judgments of

the Apex Couft in the two PUCL cases, it would be necessary to refer to the

elevantprovisions of the Representation of the People Act, 1950. By the
@endment carried out in the year 2002, Section 33A and 33B have been
introduced in the Representation of the People Act. In terms of Section 33A, a
candidate shall apart from any information which he is required to furnish in
his nomination has also to furnish information as to whether he is accused of
any offence punishable with imprisonment for two years or more in a pending

case in which a charge has been framed, whether he has been convicted of an
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offence, the candidate has to submit an affidavit in the prescribed fro
verifying the information specified in sub-section (1). The returning officer
after the information is furnished to him under sub-section (1) displays-th
said information by displaying a copy of the said affidavit at nspictious
place in his office. Section 33B provides that no candidate is liable-to disclose
or furnish any such information in respect of his election is not required

to be disclosed or furnished under the Act ort es made thereunder.

Section 125-A whic K troduced by the amendment

cution if the candidate fails to furnish the
information specified in Section“33A or gives false information which he
knows or has reason_to\believe to be false. Hence a reading of the aforesaid
provisions discl o have free and fair elections and to bring purity in the
elector in the country and to bring probity in public life that certain
electoral reforms were introduced which are now reflected in the framing of
ion 33A and Section 125A of the Representation of the People Act. Hence

Parliament has provided for disclosure of information relating to the

candidate to the extent mentioned in Section 33A. The plenary power of the
Election Commission of India to issue directions for a free and fair conduct of
the elections cannot be doubted, if the Election Commission is of the opinion
that some further directions are required to be issued to see to it that the

elections are free and fair undoubtedly has the powers to issue the directions.
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However since the Parliament has deemed it appropriate to limit the
information in respect of the candidate to the extent mentioned in Section 33A,
it is not open for a citizen to contend that he seeks certain information to-cros

check the information which has been revealed by the candidate

filing of his nomination. If the information furnished by /@ candi
can be prosecuted under Section 125A of the said Act. I instant case, as

indicated above, the Petitioner has soug ation to cross check the

information furnished by the Respondent t the time of filing of his

nomination with his Income Tax Ret S<‘Q reason can therefore hardly
said to satisfy the test of th ing in public interest. The information
sought also has no connection with-any public activity of the Respondent No.3.

The Petitioner possi ing aware of the said position has therefore sought to

contend that fi e Income Tax Returns is a public activity. I am afraid

ion is thoroughly misconceived as filing of Income Tax Returns
can-be stretch of imagination be said to be a public activity, but is an

bligation which a citizen owes to the State viz. to pay his taxes and since the

id information is held by the Income Tax Department in a fiduciary capacity,
the same cannot be directed to be revealed unless the pre-requisites for the

same are satisfied.

17 Now coming to the judgment in PU.C.L. and another's case

(supra). The said judgment concerns the directions issued by the Election
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Commission of India under Article 324 of the Constitution of India. The Apex
Court has summed up the legal and constitutional position which emetges
from the directions issued by the Election Commission of India in Paragraph 4
of the said judgment. Paragraph 46 of the said judgment, is @ e of
ready reference reproduced herein under :-

46 To sum up the legal and constitution sition
which emerges from the aforesaid discussion, it can be
stated that:-

1. The jurisdiction of the El mission is wide
ecessary for smooth

enough to include all pow
conduct of election . “elections’ is used
1

in a wide se e the entire process of
of several stages and

provisions. In case where law is silent, Article is
xservoir of power to act for the avowed purpose of
having free and fair election. Constitution has taken
care of leaving scope for exercise of residuary power

by the Commission in its own right as a creature of
@ the Constitution in the infinite variety of situations

that may emerge from time to time in a large
democracy, as every contingency could not be
foreseen or anticipated by the enacted laws or the
rules. By issuing necessary directions, Commission
can fill the vacuum till there is legislation on the
subject. In Kanhiya Lal Omar's case, the Court
construed the expressions  “superintendence,
direction and control” in Article 324 (1) and held
that a direction may mean an order issued to a
particular individual or a precept which may have to
follow and it may be specific or a general order and
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such phrase should be construed liberally

empowering the election commission to issue such
orders. &

3. The word “elections” includes the entire process
election which consists of several stages a Ig\

embraces many steps, some of which ma @
important bearing on the process of/choosin
candidate. Fair election contemplates

the candidate of his past including the as d by
him so as to give a proper choice to the candidate
according to his thinking inion. As stated
earlier, in Common Cause ¢ ra) the Court
dealt with a contention th e
are fought with the help ey power which is
gathered from bla r d once elected to
llect tons of black money,

power and for re-election.
If on affidavit a candidate is required to disclose the

at this condition may not be much effective

breaking a vicious circle which has polluted the
ic democracy in the county as the amount would
bé unaccounted. May be true, still this would have its
own effect as a step-in-aid and voters may not elect
law-breakers as law-makers and some flowers of
democracy may blossom.

4. To maintain the purity of elections and in particular
to bring transparency in the process of election, the
Commission can ask the candidates about the
expenditure incurred by the political parties and this
transparency in process of election would include
transparency of a candidate who seeks election or re-
election. In a democracy, the electoral process has a
strategic role. The little man of this country would
have basic elementary right to know full particulars
of a candidate who is to represent him in Parliament
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where laws to bind his liberty and property may be
enacted.

5. The right to get information in democracy is
recognized all throughout and it is natural rig

flowing from the concept of democracy. At this -

we would refer to Article 19[1] ad [ of
International Covenant of Civil and Political Rig
which is as under:-

“1-

Everyone shall have the right to hold opinions
without interference.

Everyone shall hav t to freedom of
expression; this rig include freedom to

seek, receive and ormation and ideas
ardlessof frontiers, either

of all ki
g or’in print, in the form of art,
ther media of his choice.”

6. Cumulative\reading of plethora of decisions of this

red to, it is clear that if the field meant
i; ature and executive is left unoccupied
u@ al to the public interest, this Court would
ample jurisdiction under Article 32 read with
les 141 and 142 of the Constitution to issue

necessary directions to the Executive to subserve
public interest.

Under our Constitution, Article 19(1) (a) provides for
freedom of speech and expression. Voters’ speech or
expression in case of election would include casting
of votes, that is to say, voter speaks out or expresses
by casting vote. For this purpose, information about
the candidate to be selected is must. Voter's (little
man-citizen's) right to know antecedents including
criminal past of his candidate contesting election for
MP or MLA is much more fundamental and basic for
survival of democracy. The little man may think over
before making his choice of electing law breakers as
law makers.

&

http://www.itatgolbtes0rg

::: Downloaded on - 14/06/2015 21:23:02 :::



wp-8753-13-(reserve)
18 In so far as the next judgment of the Apex Court in PU.C.L. and
another's case (supra) is concerned, the Apex Court was considering{%&
challenge raised to Section 33-B of the Representation of the People.Act:~Th
Apex Court was considering the disclosure of information by a te-under
Section 33-A of the said Act in the context of the right to privacy which is
protected under Article 21 of the Constitution of India. Th ervations of the

Apex Court in paragraph 49 of the said ju re material and are for the

sake of ready reference reproduced herei

49 It is to be stated th on Commission has

from time to ti instructions/orders to meet
with the situation where the field is unoccupied by
the legislation. Hence, the norms and modalities to
carry out ‘and give effect to the aforesaid directions
shoul drawn up properly by the Election

Co ion~as early as possible and in any case
withi nths.”

19 my view, the aforesaid judgments can hardly further the case of
the “Petitioner to contend that since the Respondent No.3 being a people's

resentative, his right to privacy would not be affected if the information
sought by the Petitioner is disclosed. The Apex Court has made the
observations that it has made having regard to the amended provisions of the
Representation of People Act, and the said observations cannot be applied
whilst considering the provisions of the said Act, which is a self contained

code.
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20 The Petitioner has also sought to place reliance on the judgmeﬁ&
Is

the Apex Court in R Rajagopal's case (supra). The said judgmen

concerns the right to privacy under Article 21 of the Constituti and

the case concerns the publication of the autobiography/ ¢f one o Shankar

who was convicted for 6 murders and was sentenced to and who had

written his autobiography in jail and has h er the same to his wife with

the knowledge and approval of the jail orities for being delivered to his
&

advocate with a request to publi in the Petitioner's magazine. It

seems the autobiography d ose nexus between the prisoner and

several IAS and IPS and other officers some of whom were alleged to be his

partners in several s. The Petitioner had decided to commence serial

publication of the iography and announced the same in their magazine.

ionefrs to stop publishing the same forthwith. The question that the Apex

rt framed was, does such an authorised writing infringes the citizen's right
to privacy. The Apex Court in Paragraph 26 laid down the broad principles in
so far as the right to privacy is concerned qua the right to publish. The Apex
Court in clause (2) of Paragraph 26 has observed that exception to the right of
privacy is that the publication becomes unobjectionable if such publication is

based upon the public records including Court records. The Apex Court
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justified the observation by stating that once a matter becomes a matter of
&

public record, the right to privacy no longer subsists and it becow&
ew;

legitimate subject for comment by press and media among others. In m

2

e Respondent

the said judgment does not further the case of the Petitioner

information sought on the ground that no right of privacy of
No.3 is affected, in fact the said judgment supports the ca he Respondent
No.3 as the Apex Court has observed that the t to privacy would have to
give way if what is published is from p records. In the instant case, the
records maintained by the Income Tax D nt in respect of an individual
who is an assessee before it aid to be a public record as it is well

settled that the Income Tax Department holds the said records in a fiduciary

capacity.

earned counsel for the Petitioner has sought to place reliance
=nt of a learned Single Judge of this Court reported in the matter
of Kashinath J. Shetye vs. Dinsh Vaghela''. In the light of the judgments of
Apex Court in Girish Ramchandra Deshpande's case also R.K.Jain's case

which judgments of the Apex Court are latter in point of time. The said

judgment of a learned Single Judge of this Court stands impliedly overruled.

22 The exemption under Section 8(1)(j) of the said Act had come up

for consideration before the Apex Court recently in Bihar Public Service

11 2009(0)ALJ-MH 146009
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Commission's Case (supra). The Apex Court after observing that information

which relates to personal information recorded by Section 8(1)(j) of the, said

Act stands exempted and can be disclosed only if the public inter
warrants, has thereafter held that the said exemption is a stat X tion
which must operate as a rule and only in exceptional cases, w
be permitted that too for reasons to be recorded demons satisfaction to
the test of larger public interest. In so far-as competing claims between

larger public interest and the invasion of privacy, the observations of the Apex
&

L& material and are reproduced

“23  The satisfaction has to be arrived at by the
authorities objectively and the consequences of
i ure have to be weighed with regard to
ances of a given case. The decision
based on objective satisfaction recorded
ring that larger public interest outweighs

warranted invasion of privacy or other factors

ted in the provision. Certain matters,
particularly, in relation to appointment, are
required to be dealt with great confidentiality.
The information may come to knowledge of the
authority as a result of disclosure by others who
give that information in confidence and with
complete faith, integrity and fidelity. Secrecy of
such information shall be maintained, thus,
brining it within the ambit of fiduciary capacity.
Similarly, there may be cases where the disclosure
has no relationship to any public activity or
interest or it may even cause unwarranted
invasion of privacy of the individual. On these
protections have to be given their due
implementation as they spring from statutory
exemptions. It is not a decision simpliciter
between private interest and public interest. It is

Court in paragraph 23 of the sai

herein under:
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a matter where a constitutional protection is
available to a person with regard to the right to
privacy. Thus, the public interest has to be
construed while keeping in mind the balance
factor between right to privacy and right to
information with the purpose sought to be
achieved and the purpose that would be served i
the larger public interest, particularly wh ot

these rights emerged from the constitution
values under the Constitution of India.”

Since the right to privacy has be cognized as a fundamental
right to which a citizen is entitled to, therefore, unless the condition mentioned
. . N O .
in Section 8(1)(j) is satisfied, the inform nnot be provided. Hence the

burden on the Applicant is nerous than may be a routine case. As

indicated in the earlier part of this judgment the reason mentioned in the
original application as supplemented by the grounds in the First Appeal hardly
make out a cas ic)interest. Hence in the instant case, the said burden

cannot $a aﬁq

First\Appellate Authority as well as the CIC that the Petitioner has not made

ave been discharged by the Petitioner. Hence the finding of the

y ¢ase for disclosure of the information on the ground of public interest

not be faulted with.

23 The Petitioner has sought to place reliance on the proviso to
Section 8(1)(j) of the said Act and has sought to contend that the authorities
below have not considered the application of the Petitioner on the touchstone

of the said Proviso. It was the submission of the learned counsel for the
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Petitioner based on the said proviso that the Petitioner would have to furnish
the said information having regard to the proviso as the information soug%

the Petitioner cannot be denied to the Parliament or the State Legislatur

support of the said contention the Petitioner has sought to place@
judgment of a Division Bench of this Court in Surup Si e (supra).

In so far as the said judgment of the Division Bench is con , to which this

Court was a party, no doubt in the said j proviso to Section 8(1)(j)

was in contention and the Division B of ‘this Court had allowed the
&

application filed by the Petiti S information relating to the

hospitalization of the Petitio Singh Naik which was denied by the

authorities below. However, the proviso was applied in the facts that were
prevailing in the said case. The facts in the said case was that the Petitioner

Surup Singh N ister in the State Government at the relevant time

ed for contempt of court by the Apex Court by judgment dated

and was to undergo imprisonment for one month. It seems that

titioner surrendered to the police in Mumbai on 12-05-2006. On 14-05-

G

J J Hospital on account of suspected heart problem as well as low sugar and

6 the Petitioner was shifted to one of the Government Hospitals i.e. the Sir

blood pressure. The Respondent No.5 in the said Petition who was a private
citizen had by his application dated 27-05-2006 sought information from the
CPIO of the said Sir J J Hospital of the medical reports of the Petitioner. In his

application it was set out that it was in public interest to know about why a
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convict is allowed to stay in the air conditioned comfort of the hospital and
there had been intensive questioning about this aspect in the media an e
peoples mind, and that there is, therefore, a legitimate doubt about the tru

~

hospital. The CPIO did not furnish the necessary information. The-Reéspondent

reasons for the convict being accommodated in air conditioned

No.5 thereafter filed an Appeal before the Respondent No. ich also did not
meet with any success. The Respondent No. erefore preferred a Second
Appeal before the Respondent No.2. ondent No.2 i.e. Second
Appellate Authority allowed the v a ected the information to be
provided to the Responden ich order was challenged before the

Division Bench of this Court by way of the said Writ Petition. The Division
Bench crystallized the question that it was required to answer namely the right
of an individua certain matters confidential on the one hand and right

be informed on the other considering the provisions of the said

ivision Bench observed that it was concerned with a case where a
pe onvicted for contempt of court, does such a person during the period
Q incarceration, claim privilege or confidentially in respect of the medical
records maintained by a public authority. The Division Bench considered the
issue on the touchstone of the proviso and recorded a finding that such
information normally cannot be denied to Parliament or the State Legislature
unless the person who opposes the release of the information makes out a case

that such information is not available to Parliament or the State Legislation
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under the Act. The Division Bench went on to observe that having regard to
the plenary powers which the legislature enjoys, such information cannot be
denied to Parliament or State legislature by any public authority. The Divisio
Bench concluded that the records of the institution i.e. Sirr p of

Hospitals, therefore,, ought to be made available to Pafliament or the State

Legislature. The Parliament/Legislature and/or its Comm are entitled to

the records even if they be confidential or pers records of a patient. Hence

the judgment of the Division Bench of Court was revolving around the
&

facts in the said case, where a Ministér.in e was punished for Contempt of

Court and was admitted to ent Hospital and was being treated

therein and the suspicion was that he had got himself admitted to avoid

incarceration. The said judgment, in my view, cannot be extended to mean

that any and e oty information is to be provided to the Parliament or the State

judgment of the Division Bench of this Court does not in any manner further

the case of the Petitioner based on the proviso to Section 8(1)(j) of the said

Act.
24 The proviso to Section 8(1)(j) had also come up for consideration
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before a Learned Single Judge of the Delhi High Court in Vijay Prakash's ca&

(supra). Before The Learned Single Judge of the Delhi High Courtﬁ

Judgment of the Division Bench of this Court was cited. The Learned

privilege. The Learned Single Judge observed that were tha true position,

the enactment of Section 8(1)(j) would itself b dered meaningless and the
basic safeguard bereft of content. The ed Judge concluded that if the
&

proviso is to be interpreted in a.mafine e Parliament has the right to

demand any information th ould be nothing left to the right to

privacy which has been elevated to-the status of a fundamental right by several

judgments of the Sypreme Court.

25 @ y view therefore, the proviso cannot be sought to be
interpre in“the manner which the Learned Counsel for the Petitioner seeks

ere is also a basic fallacy in the contention raised on behalf of the

etitioner. The Petitioner wants to proceed on the hypothesis that the
information sought by him cannot be denied to the Parliament. In so far as the
Parliament is concerned, the Parliament has its own rules of business and it
therefore cannot be presumed that the information in respect of the Income
Tax Returns of a Member of Legislature would be sought. The same would

undoubtedly be in the discretion of the Honourable Speaker. In the said
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context, it is also relevant to refer to Section 75A of the Representation of the
People Act under which every elected candidate for a House of Parliament has

to furnish information relating to the movable and immovable property; hi

liabilities to any public financial institution, his liabilities tral
@A cil of States
or

Government or the State Government to the Chairman

or the Speaker of the House of the People i.e. Loksabha airman of the

Council of the State i.e. Rajyasabha. Hence the e adequate provisions in the
Representation of the People Act under information sought is to be
&

provided to the Parliament to th t ed in the said provisions and

therefore reliance cannot b n the proviso to Section 8(1)(j) to

contend that the exemption provi in the said Section would not operate.
ons afore stated the impugned order dated 15-5-2013

tral Information Commissioner, confirming the orders passed

respective costs.

[R.M.SAVANT, J]
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