1.itxa.589.16..doc

IN THE HIGH COURT OF JUDICATURE AT BOMBAY
ORDINARY ORIGINAL CIVIL JURISDICTION
INCOME TAX APPEAL NO. 689 OF 2016

The Pr. Commissioner of Income

Tax-25 ..Appellant
Vs.

M/s. Talwalkars Fitness Club ..Respondent

Mr.Abhay Ahuja a/w Mr. P. A. Narayanan, Ms.Sangeeta Yadav, for
the Appellant.
Mr Ashok Jayawant Patil, for the Respondent.

CORAM:-S. C. DHARMADHIKARI &
B. P. COLABAWALLA, JdJ.
DATE :- OCTOBER 29, 2018.

By this Appeal, the Revenue challenges the order
passed by the Income Tax Tribunal allowing the Assessee’s Appeal

for the Assessment Year 2011-2012.

2 Mr. Ahuja appearing in support of this Appeal submits
that the questions at page 6 of this Appeal Memo squarely arise
out of the order dated 7™ May, 2015 of the Tribunal. They are
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substantial questions of law.

3 Mr. Ahuja would submit that the Tribunal grossly
erred in holding that the transaction or sale was not complete in
the year under consideration. A bare look at the relevant clauses
of the agreement would denote that nothing was left to be done
and the properties could be conveyed and transferred on the date
of the agreement itself. This was not a case where a contract of
sale was executed and a sale deed culminating in the sale was to
follow. Hence, the Tribunal grossly erred in reversing the
concurrent findings of fact. It is clear from the agreement that it
was duly stamped and registered. That resulted in disposing off

and creation of a title in favour of the transferee.

4 Further, because of the view taken by the Tribunal, the
gains were offered in the subsequent assessment year resulting in

loss of the Revenue to the extent of Rs. 49 Lakhs.

5 On perusal of the entire paper book including the
impugned order, we are unable to agree with Mr. Ahuja. The
agreement which has been the subject matter of this controversy

is dated 14™ February, 2011. A copy thereof is to be found at page
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19 onwards of the paper book. The recitals are that the Assessee
are the owners of immovable property more particularly
described in the agreement. This is referred to as the said
premises. The Assessee/Vendor agreed to sell it to the purchasers
and the Purchasers agreed to acquire from the Vendor, the said
premises and all their right, title and interest of the Assessee
therein, free from all encumbrances for the consideration of Rs.

R,20,00,000/-.

6 This is an agreement in relation to one flat/premises
and identical agreement is also executed in relation to the other
premises. Clause (2) of this Agreement has been relied upon but
it is evident from a reading thereof that the sale/transfer would
take effect on consideration of Rs. 2,20,00,000/- being paid. The
consideration was to be paid in terms of Clause (3). At the time of
execution of this agreement, a token amount of Rs. 20,00,000/-

was paid.

7 It is stated in the agreement itself that subject to the
timely observance and performance of the terms and conditions or
otherwise within the time stipulated, the balance consideration
shall be paid. The consideration has to be paid on or before 26™
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May, 2011 and subject to marketable title being made out by the
Vendors, handing over of vacant and peaceful possession to the
purchasers and handing over of the original documents and deeds
of title in relation to these premises. Clause (4) of the agreement
stipulates the date by which all this has to be done. Clause (5)
contains a declaration of the title and thereafter there are other
clauses / covenants in the agreement which denote that the
Vendor had to procure consent, permissions, extensions,
exemptions and No Objection Certificates as may be required from
all the persons and authorities necessary for completion of
transaction. The Vendors have also confirmed by Clause (12) that
they have paid the property taxes, maintenance charges, other
dues and nothing is due and payable. However, the Vendors
agreed to continue to pay the charges and other outgoings to the
authorities till they handover the possession of the premises to the
purchasers. The purchasers shall be liable to pay the same from
the date of possession of the said premises. The purchasers
covenanted to pay the amount /balance consideration within the
time stipulated. By clause (14), it is agreed that a letter of consent
would be executed so as to transfer the electricity meter and in

any event if that is not enough, necessary forms for effectively
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transferring the electric meter connected to the said premises and

for transfer of the electric meter deposit would be signed.

8 Clause (15) says that in the event the amount is not
paid by 26™ May, 2011, the damages to the extent of Rs. 25,000/-
per day shall be paid till all the obligations are complied with by
the Vendors. This is an obligation of the Vendors to the

purchasers.

9 Then, comes Clause (16) and which says that if the
Vendors have complied with all their obligations incorporated in
Clause (4) of the agreement within the time stipulated, but the
purchaser failed to pay balance consideration of Rs. & Crores to
the Vendors on or before 26™ May, 2011, then correspondingly,
the purchasers shall pay damages of Rs. 25,000/- per day to the

Vendors till they pay the balance consideration.

10 Then, Clause (17) inserts and incorporates the usual
stipulation with regard to the purchasers availing of the remedy of

seeking specific performance of this agreement.

11 If the clauses, recitals and covenants in the agreement
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are read together and harmoniously, as has been done by the
Tribunal, then, we do not see how the Revenue can complain and
particularly urge that the Tribunal's findings are perverse or
vitiated by any error of law apparent on the face of the record. A
reading of the agreement in the above manner would falsify the
Revenue's case as raised before us. The sale or transfer was not
complete on the date of the execution of the agreement as is now
urged and erroneously understood by the Assessing Officer and
the Commissioner. The Tribunal was right in its conclusion that
on facts, the agreement executed on 14™ February, 2011 is but an
agreement for sale of immovable property. The law then
prevailing required such an agreement to be registered. In any
event merely because it is registered, that does not partake the
character of a conveyance or a sale deed automatically. Thus, the
possession also was not handed over but was to be handed over on
compliance with certain obligations by the Vendor. It is in these
circumstances that the total consideration was received on 16™
June, 2011. It is evident that the Vendor was in possession of the
premises from February to June 2011. It was carrying on its
business from these premises up to April 2011. This would

indicate as to how the Tribunal applied the correct legal principles
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and construed the clauses in the agreement, otherwise than as
understood by the Assessing Officer and the Commissioner. Such
findings of fact can never be termed as perverse for they are in
consonance with the materials produced before the Tribunal.
Further, the application of correct legal principles enables us to
hold that the impugned order does not give rise to any substantial
questions of law. The Appeal is devoid of merits and is dismissed.

No costs.

( B. P. COLABAWALLA, J.) (S.C. DHARMADHIKARI, J. )
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