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ORDER_ |

" PER I.C. SUDHIR: JUDICIAL MEMBER

1. This is an appeal arising from the order passed by the learned CIT(A)
dated 22.12.2014. The assessee is an individual carrying on the business in
the name of Unique Metal Industries. It filed its return of income for the

assessment year under con51derat10n on 27.9.2006 declaring an 1ncome of

_ Rs 1,14, 218/— The same was accepted under section 143( 1) of the I T Act

vide intimation dated 3 1.2007.
g
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received accommodation entries; the assessment was reopened by issue of
notice under section 148 after recording the reasons on 28.3.2013. The

Assessing Officer thereafter completed the reassessment whereby an

addition of Rs.13,85,309/- was made by holding that the purchases made by

the assessee are bogus.

3. Aggrieved by the order of the Assessing Officer, the assessee came in

appeal before the learned CIT(A). It was contended by the assessee that the -

_reopenirig of assessment is bad in law. It was further contended that the
addition made by the Assessing Officer is unsustainable as the assessee has

maintained complete books of accounts and in the absence of any defects

'pointed.out there'irr no addition could be rnade.: “The learned CIT(A) vide

1mpugned order dated 22.12.2014 upheld the action of the Assessmg Officer

of reopenmg theassessment. On the issue of addition of entire purchases of

Rs.13,85,309/-, the learned CIT(A) held that the sale made by the assessee

- have been aeoﬁg_e_dm@ genuine by the Assessing Officer and accordingly

\Qoﬁt However takmg into account the fact that the assessee mlght have
S

obtamed some beneﬁt on account of procurement of bills on Wthh VAT -

&
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was to have shown to have been paid and keeping in view the pfovisions of
Section 40A(3) whereby 20% of expenditure is disallowed in case of cash
purchases, she held that 20% of the purchases may be considered as profit

and accordingly restricted the addition to 20% of the total purchases made

by the assessee.

4. Aggrieved by the order of the learned CIT(A), the assessee is in

appeal. In the appeal assessee has raised following grounds:-

“l. On the facts and circumstances of the case, the order passed by the
learned CIT(A) is bad, both in the eye of law and on the facts.
2. On the facts and circumstances of the case, CIT(A4) has erred

~ both on facts and in law in rejecting the contention of the assessee

that the initiation of the  reassessment proceedings and the

reassessment order are bad both on facts and in law and liable to be

quashed as the statutory conditions and procedure prescribed under

the statute have not been complied with.

3(i) Onthe fdcz‘s and circumstances -of the case, CIT(4) has erred

both on facts and in law in rejecting the contention of the assessee
P that the redssessment proceedings initiated by the.ﬂlhc.ea'med A.Q. are

bad in the eye of law-as.-the reasons recorded for the issue of notice

On rhejfacts und circumstances of the ca&e, CIT (4) has erved

e

Y 2 " bothon facts dnd i law in rejecting the contention of the assessee

e | &
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that the reassessment order passed by the A.0. is bad and liable to be
quashed as the same has been reopened on the basis of the reasons
which are vague and has been recorded without application of mind
| on the part of the A.O. |
4. On the facts and circumstances of the case, the learned CIT (4)
has erred both on facts & in law in confirming the rejection of the
books of accounts of the assessee by the A0, despite the fact that the
assessee has been maintaining proper books of accounts as per law.
5. On the facts and circumstances of the case, the learned CIT(4)
has erved both on facts & in law in confirming the addition of an
amount of Rs.2,77,062/- on account of bogus purchases.-
0. On the facts and cifcumstences of the case, the learned CIT(4)
has erred in confirming the addition to the extent of 20% ‘of such
purchases without there being any basw for the same. |
7.(i) On the facts and czrcumstances of the case the learned CIT(A) -
has erred both on facts & in law in confirming that the firms M/s |
Vishnu Trading Compdny, M/S Shree .Shyam Trading Company & M/s
Shree BankeyBihari Trading Co. ere not engaged in the actual
business ignoring the fact. that during the course of the search
 substantial inventory in respect of the material being purchased by the
assessee were found which confirm the fact that this firm was doing
actual %&g@g |
,«C) .ﬁh ({Qe fact$ : d circumstances of the case, the learned CIT(A)
f’@erggd both of fa' s & in law in rejecting that the inference ¢ dmwn
s,\ wthetHO nfgg.re fizé

L%
5 ¢.,r
;‘ A ’m(u

I ﬁ/t 7 actua- usi r'e-- ;

the basis of a statement that these firms are not

s baseless and contrary to the facts on record.
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8. On the facts and circumstances of the case, the learned CIT (4)

has erred both on facts & in law in rejecting the conlention of the

assessee in ignoring the fact that there being a complele tally of the

quantity purchased and sold the allegation that the assessee has not
made purchases cannot be sustained,

9. On the facts and circumstances of the case, the learned CIT(A)
has erred both on facts & in law in confirming the addition to the _l
extent of 20% of such purchases rejecting the material and evidences
brought on record by the assessee to show that the purchases were
made in regular course of the business and material so purchased was
sold in the regular course of business.

10. On the facts and circumstances of the case, the learned CIT(4)

has erred both on facts & in law in rejecting the contention of the

assessee that the addition so made on the basis of material collected

at the back of the assessee is bad in law & liable to be deleted.

11, Onthe fd_cz‘s and circumstances of the case, the learned CIT(A)
has erred both on facts & in law in rejecting the contention of the
assessee that the addition made by the learned AO is untenable in the-
eye of law having been made without providing opportunity to cross
examine the person on the basis of whose statement the allegations
have been made against the assessee and without following thé

principle of natural justice.

12 The appell_qtgz: craves leave to add, amerd or alte}*-any of the

LT, a-;.g,.‘:}%

http://www.itatonline.org -



6. Ground no.é and 3 are regardiﬁg reopening of the assessment. In this
regard the learned AR submitted tﬁat the reopening per se is bad in law as is
evident from the reasons recorded by the Assessing Officer. It was
submitted that in the reasons recorded, the Assessing Officer has simply
naﬁ‘ated the letter received by it from the CIT, Central —- 2, New Delhi
ﬁhereby thére 18 ‘an allegation that certain person have provided
accommodation entries. On the basis of this, the Assessing Ofﬁcer has
simply stated thaf the following agcommodatibn entries have been taken by

the assessee as per the list of accommodation entries:-

St. No. -Accommodation”entry' provided by Amouht of
o R - le.accommodation
. T o . SR . entry . .
Shree Shyam Trading Co. _ Rs.2,44,399
2. Vishnu Trading Co. : | Rs.8,12,542
Shree BankeyBihari : Rs.3,28,368
Total | Rs.13,85,309

6.1 It was Submitted"fhg%athe assessee has' filed the return of income and

the Assessm Ofﬁcer was havmg the balance sheet -and profit and loss

http://www.itatonline.org




the assessment merely on the basis of the direction received from the higher

authorities.

6.2 It was further contended that the Joint Commissioner has also not
applied its mind as is evident from the approval given. He has also not
Iookéd into the facts of the caée 0 as to have a reason to believe that income
has escaped assessment. It was further stated that the above facts can be
corroborated from the assessment order itself whereby the Assessing Officer

himself has stated that he was not having éopy of the statement and other

in‘fomiation at the ti.m-e- of rrécvzvérh(:.‘liﬁgréASOns which was important for him to
apply hlS ‘mind while fonmng belief of income escapmg assessment. In this

| 'regard attention was invﬁed to para 3 on page 5 of the assessment order |
where the Assessing Officer has stated that post reopening of the assessment
it had conversations with the ACIT, Central Circle-10, New Delhi and has_
wﬁtten various letters startiﬁg from 23.07.2013 to 24.12.2013 asking basic
information which included copy of statements recorded about the allegation

’,_.,mw:.-,..h_-...

lev1ed "amst

= tHe These facts clearly demonstrate that no .

. mformatwﬁ was WItIf % A’é@e‘s 1ig Officer hept the letter received from B

learned !CIT“ Centra 11, New Delhi"&%and he has reopened the assessment

.

Attention was also 1nv11:ed to page 4 of the assessmen_t order which is a

dg
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wbulates sheet prepared by the AO at the time ef reopening of the
assessment to show that AQ has not looked even at the return of income as is
evident from answer to column 7, (a) and (b), 8, etc. It was further
contended that AO has simply mentioned accommodation entries in the
Teasons evee without specifying the natufe of such accommodation entries,
whether it is share capital, loan introduced or claim of expenditure, etc.

_ Thus it is a case of total non-application of mind by AO as well as that of

- JCIT.

6.3 The learned AR further -sub{mitted that this assessment has beenr
opened on the basis of direction received from CCIT as is evident from the
reesons recorded itself when AO has quoted that directions were received to
take action under section 148. It was further contended that the. assessment
can be reopened when there are feasons to believe and such belief has to be
of the Assessing Officer and Tor this the Assessing Officer has to carfy eut

~ honest and unb1ased exercise looking into the material avallable with him.

“’f‘ —r:“'i e é-’r‘fér

‘*‘th% 1e ned AR has placed relia_nce on the foll’owing

L,‘ ‘-
ﬁ ‘*8{55“

_.;-..%_;.'.“:i'.'i.j.,-_;;,‘_[.,_S‘.'irgnature Hotels (P) Ltd. vs ITO (2011) 338 ITR 51 (Del)
ili) CIT vs. SFIL Stockbroking Co. (2010) 325 ITR 285 (Del) -

'
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been received.aﬁer‘the_assessee’s retum was accepted under section 143(1).
In the information provided by the CIT, Cehtral -2, New Delhi there g a
clear allegation that these persons have proirided accommodation entries.
Since the name of the assessee appears in the list of accommodation entries
the Assessing Officer was justified in recording reascns and reopening thé
assessment. It was submitted that at the time of reopen_ing of the assessmeﬁt
only a prima facie view has to be taken and there need not be any conclusive

evidences. It was further submitted that name of the asse

7, I have perused ‘the assessment order, order passed by the learned

CIT(A)'aS well as the Paper book. It wili be relevant to refer to the reasons
e ‘H-&m% e I -

¢ Officer and the approval of the Jo

4T

& ‘J‘ é

Lax Vehich reads ag under:-
U,‘@?‘ .
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"Reasons _for the belief that the income has_escaped
assessment 0 the case of M/S Unique__Metal Ind_for the
assessment year 2006-07
A letter bearing F.No. Addl. CIT/(Hq)/(Coord )/Accommodetion
entry/2012 -13/15016 dated 26.03. 2013 was received from the
Office of the Chief Commissioner of 1. Tax, Delhi- -I, New Delhi
herein forwarding jetter bearing F. No. CITO®- -II/2012- -13/3898
dated 19. 3.2013 received from the Commissioner of 1. Tax,
Central-II, New pelhi along with a CD containing the details of
accommodation entries prowded by Sh. Rakesh Gupta & Sh.
vishesh Gupta and Sh. Navneet Jain & Sh. Vaibhav Jain and
direct this office to take necessary action as per- section 148 in
respect of entries pertammg to A.Y. 2006-07, which is time
. barring on 31.03.2013. | o
 The information provided by the CIT,. Central-II,__New Delhi
vide his letter dated 19.03.2013 reads as under:- I
“Kindly find enclosed herewith letter dated 13.03. 2013 of
ACIT, Centra! Circle-10 duly forwarded by the Addl. CIT,
central Range-IV, along wrth its enclosures on the subject
mentfoned above,
2. The assessment of search €ases of Sh. Rakesh

G”Pta oh. vishesh Gupta, Sh. Navneet Jain & Sh. Vaibhav .~ -

r'e'"under process with the ACIT, Central C:rcie- J

nghthe assessment proceedmgs u/s _JF—’A in the

oresa:d cases,,detarls regarding accommodatlon entries
' ;—__;»'above entry providers has been obtained by

l
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3. The list of accommodation entry recipients has been
obtained from Sh. Rakesh Gupta and Sh. Vishesh Gupta.
Hard copy of the list is enclosed as Annexure A, duly
signed by Sh. Vishesh Gupta. The list gives the name of

the firm which has provided the accommodation entry
along with the name and address of recipients of
acc_ommodation entry. |
4. Sh. Naveeh Jain & Sh. Vsaibhav Jain has provided
accommodation entry through thirty-seven paper entities.
The list of the firms giving accommodation entry is
enclosed as annexure-B. The lisf of accommodation entry
recipients, has been obtained from Sh. Navneet Jain & Sh.

Vaibhav Jain. It does not give year wise bifurcation... Hard . .

copy of the lost is enclosed as annexure-C, duly signed by
Sh. Vaibhav Jjain. Thus the firms mention in the list 'B’
. have: prowded accommodatfon entries. to the ﬁrms_
 mentioned in list 'C". o
5. The soft copy of the information in respect to
annexure A, B & Cis also enclosed. |
6. The information of accommodatron entry includes
A.Y. 2006-07 also, which is a time barrmg year for takmg
action u/s 148.
7. The information is forwarded to you for early
dissemination to various field ofﬁcers m Delh: (Soft copy
also enclosed). o o |
On examining the list of accommodation entnes prowded by Sh..
Rakesh Gupta & Sh. Vishesh Gupta dn Sh Navneet Jain & Sh.

W

”%ﬁf‘aiﬁhm’u% rtaining to A.Y. 2006-07, it is noted that the
%‘g‘y '\"’3? ) : L
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following accommodation entries have been taken by the

assessee namely M/s Unique Metal Industries:-

SI. | Accommodation Name of party to whom Amount of |
No. jentry pr_ovfded by | accommodation entry is | Accommodation
provided entry
1 | Shree Shyam | M/s Unigue Metal| Rs.2,44,399/-
Trading Co. Industries ' '
2 Vishnu Trading Co. | M/s Unigue Metal | Rs.8,12,542/-
Industries '
3 Shree Y M/s Unigue Metal| Rs.3,28,368/-
(. BankeyBihari Industries |
- L - Total amount of entriesf ”Rs.13,85-,309/-

Since Sh. Rakeh Gupta & Sh. Vishesh Gupta dn Sh. Navneet Jain &
- Sh. Vaibhav Jain during the course of assessment proceedings u/s
1534 of I. Tax Act have admitted that they have given accommodation
entries to the partzes whose lists have been provided by them to the
ACIT, Central Circle-10, New Delhi,.therefore, it is fair to conclude

that M/s Unique Metal Industries whose name is appearing in the said

list, has taken accommodation entries from Sh. Rakeh Gupta & Sh.
Vishesh Gupta dn Sh Navneet Jain & Sh. Vazbhav Jain pertaining to

ve, I have reasons to belzeve that income chargeable’

e Metal Industries amounting to Rs 13,85,309/-for

s M'ﬁﬂelevant to A.Y. 2006-07 has escaped assessment '
LA -

se for initiation of proceedings v u/s 147 of the Act. -

n
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Proposal in the prescribed form for the A.Y. 2006-07 (F.Y. 2005-06)
is submitted herewith for kind consideration and necessary approval
us 2006-07 (F.Y. 2005-06) is submitted herewith for kind
consideration and necessary approval uls 151 (2) of the I. Tax Act,
1961 as the same is getting barred by limitation on 31/3/2013.

If approved, notice w's 148 of the act may be issued.

Sd/-
28.3.2013
(PawankumarVashist)
- ' Income Tax Officer
N ' Ward-39(3), New Delhi
Joint CIT, Range-39, N.Delhi '

For the reasons recorded by the Ao, ITO Ward — 39(3), it is a |
fit case for issue of notice u/s 148 of the LT. Sct, 1961. Accordingly
necessary approval for reopening the above case for A.Y. 2006-07 is .
hereby given s per the provision of Sectibn 151(2) of IT. Act, 1961.

ITO, Ward 39(3)

Sd/-
28.3.2013
(Vijay BabuVasanta)
Jt. Commission of Income Tax -

Range-39, New Delhi”
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" of the Act. As per this, accommodation entries were obtained by various

| persons from Sh. Rakesh Gupta and Sh. Vishesh Gupta as well as Sh.

Navneet Jain and Sh. Vaibhav Jain. Copy of this list was forwarded in a CD
to the Assessing Officer. Thus this list contained the name of the assessee.
The .Assessing Officer reopened the assessment on the basis of this
information. .The basis given by the Assessing Officer in the reasons is that
these persons have admitted that they have given accommodation entries to
thé parties whose lists have been provided by them. From the above facts it
is apparent that the Assessing Officer at that point of time when he recorded

the reasons was not having the copy of the statement or any other material in

whlch these people have aHeged to have prov1ded accommodation entries to |

the assessee. This position gets also corroborated from the facts stated by

the Assessing Officer himself in the reassessment order in para 3 page 3
which read as under:-
“Here it is pertinent to mention that in the intervening period, this

office had conversations with the ACIT, Central Circle-10, New Delhi
from whom vide this office’s letter dated 23.07.2013, 02.09.2013,

m 2013, 22.11. 2013, 09. 12.2013 & 24.12.2013 and
ﬁf& JBint CGLT, Range-39, New Delhi’s letter dated 16. ]2 20]3 the

7 ;,ﬁa l@%mg det‘azlﬁ giocuments were sought:-
A e

L5k A t
G AT 2 iR R
[} b " £ ffI
i & L i
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SRS

(i)  Copies of the statements recorded of Sh. Rakeh Gupta & Sh.
Vishesh Gupta dn Sh. Navneet Jain & Sh. Vaibhav Jain in
search/post Search/assessment proceedings.

(i)  Soft copies of the tatements recorded of Sh. Rakeh Gupta & Sh.
Vishesh Gupta dn Sh. Navneet Jain & Sh. Vaibhav Jain in
search/post search/assessment proceedings. | |

(iij)  Hard copy of assessment orders passed in these cases for A.Y.
2006-07 |

(Tv)  Soft copy of assessment orders passed in these cases for A.Y.
2006-07

(v)  Any other detail/document you may deem fit that need to be
confronted with the parties whose cases have been reopened
u/s 148 of 1. Tax Act.

4. In response to these letters, the ACI T,‘ Central Circle-10, New

Delhi vidé his letter dated _20.1_2.2_0]3, received by this office on

27.]2.20]3’, Jorwarded his reply along with supporting documents,

which were running into 92 pages. After going through the reply
forwarded by the ACIT, Central Circle-10, New Delhi and the
annexure enclosed therein, this office was of the view that the
purchase bills provided by the 11 firms/concers controlled and
managed by Sh. Rakesh Gupta and Sh. VisheshGupt or their family
members is nothing but bogus purchase bills/accommodation bills.”
9.  The above facts stated by the Assessmg Ofﬁcer makes 1t abundantly
/ :J%aré-jgh ime of formation of the belief to reopen assessment the

‘"ﬁ:i’h C..; i

//"/ ﬂfssessxngﬁ@
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was having the letter along with list which was forwarded by the CIT,

Central-2, New Delhi.

10. The above observation of the Assessing Officer also shows that it was
letter dated 20.12.2013 recelved by him on 27.12.2013 on the basis of which
the Assessing Officer could make a view that the purchase bills provided by
these persons of their family members is nothing but bogus purchase bills.
At the time sf recording of the reasons the Assessing Officer apparently was
not having any idés about the nature of the transactions entered into by the
sssessee. In the reasons recorded there is no mentmn about the nature of the
transactions. As per provision of section 147 an assessment can be reopened
if the Assessin.g Officer has reasons to believe that any income chargeable to
tax has escaped assessment. The reasons 10 believe has to be that of the
Assessing Officer and further there have to be application of mind by the
Assessing Officer though the reasons to believe does not mean that the

Assessing Officer should have finally ascertained the fact that income has

escaped assessment but at the same time, it also means that the Assessing

d f%xamme the facts on the basis of the information and

tha'g’ ?‘ taxable income has escaped assessment In the
5Py
A

http://www.itatonline.org
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Assessing Officer was also not aware of the nature of the accommodation
entries. In the reasons recorded he has simply mentioned the name of the
party and the amount and nowhere has stated the nature of such entry. This
also shows that the Assessing Officer has made no effort to look into the
return of the assessee which was available with him. Thié fact gets further
supported from the sheet appended to the_réasons and quoted on page 4 of
the assessment order whereby against Item no. 7, whether the assessment is
proposed to be made for the first time, the Assessing Officer has stated
‘Yes’, and in Column no. 7(a), Whethe'l~ any voluntary return had already
been filed and in Column no. 8 (b), date of filing the said fetum ‘NA’ has
been stated. Thus this is a.clear case of non—appli_cation of mind by the
Assess_ihg Officer. It may also be relevant. that on.page 2 of the assessment
order, the Assessing Officer himself has _stated that in this case the return of
income for the year under consideration was filed with this ward on
27.09.2006. These facts clearly demonstrate that the return was with the
same wa;rd and at the time of recording of the reasons for reopening the
assessment, the Assessing Officer has not looked at the return andm a

mechanical way, on receipt of the letter from the CIT, Centr‘_a{-z,"_NeW Delhi

=

thegsses

;; must be i rial for ﬁgrmétion of a belief that income “has escaped

]
E'é she
AR
Yo
S
"\,’:"_'
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gt
e,

:géh%gpened. It is a settled position of law that there
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assessment. Further reasons ’referred to must disclose process of reasoning
by which the Assessing Officer holds reason to believe. There must be
nexus between such material and belief. Further and most importantly the
reasons referred to must show application of mind by the Assessing Officer.
It is also a settled law that the vahdlty of the initiation of the reassessment
proceedmg is to be judged with reference te the material available With the
Assessing Officer at the point of time of the issue of notice under section
148. In the present case, as is evident from the assessment order, the

. Assessing Officer was having nothing except the list provided by the CIT,

Central-2, New Delhi about the list of accommodation entries. Beyond that

| he was not having the cop1es of the s‘tatement of any of these 'persons._‘ He

was not having copy of the assessment orders and other details or document

which would have enabled the Assessing Officer to .apply his mind and form

a belief that income has escaped assessment. In fact this information was
not with the Assessing Officer till fag end of the reassessment i)roceedings, a
fact admitted by the Assessing Officer himself in the assessment order. The
Judgment relied upon by the learned AR also supports the case of the

,ﬂ""”"""‘%

& é{@he c£ Sarthak Securities Pvt. Ltd. vs. ITQ (2009) 329 ITR

31(:‘51011&1 Delhi H1gh Court has held that under the

_ http://www.itatoniine.org
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circumstances narrated hereinabove the _réopening cannot be said to be a
valid reopening. The Hon’ble Court has heid as under:-

“In the case at hand, as is evincible, the 40 was aware of the
existence of Jour companies wigh whom the assessee had
entered into transaction. Both the orders clearljz exposit that
the 40 was made aware of the situation by the Investigation
Wing and there is no mention that these companies are
fictitious companies. Neither the reasons in the initial notice
nor the commurnication providing reasons remotely indicate
independent applicqz‘ion of mind, True it Is, at that stage, it is
- -hot necessary to have the established Jact of escapement of
income but what is necessary is that there is felevanr material
on 'which__ reasonable person could have Jormed the Fequisite
belief. T o-elaborate, the conclusive. broof is not germane at

this stage but the Jormation of belief must be on the base or

Joundation or platform of prudence which a reasonable
person is required to apply. As is manifest Jrom the perusal of
the supply of reasons and the order of rejection of objections,
the names of the companies were available with the auz‘hoﬁly.
Their existence is not disputed. What is mentiohed is that
these companies were used as conduits. The same has not
been referred to while passihg‘ the order of _r@'ébfibﬁ. The

- assessee in  his objections g c,lear_l_y stated that the

k accounts and payments were made to the
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it would not be appropriate 10 require the assessee 10 80
through the entire gamut of proceedmgs It is totally
unwarranted. Resultantly, the initiation of proceedings under

s. 147 and issuance of notice under s. 148 are hereby

quashed.”
11. Similarly in Signature Hétels (P) Ltd. vs. ITO (2011) 338 ITR 51
(Del) the Hon’ble Court has also quashed the reopening of the as‘sessment on
the groﬁnd_ that the AO did not independently apply his mind to the

information ceceived from the Director of Income Tax (Inv.). The relevant

observation of the Court reads as under:-.

“The first senfence of the reasons states that information had
been recezved firom Director of IT (Inv.) that the petitioner
had introduced money amounting’ to RS 5 lacs during
financial year 2002-03 as per the details given in Annexure.
The said Annexure relates to a cheque received by the
petitioner on 9th Oct., 2002 from SS Ltd. from the bank and
the account number mentioned therein. The last sentence
records that as per the information, the amount received was
nothing but an accommodation eniry and the assessee was the

iary. The aforesaid reasons do not satisfy the

ts of s. 147. The reasons and the information

d '\.,/; {_ el(\-v
G 38 e pw‘aa

WL %

o any document or statement excepl‘ Annexure

nnot be regarded as @ m

pmma / facie shows or establishes nexus or link which _dzscloses
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escapement of income. Annexure is not a pointer and does not
indicate escapeinent of income. Further, it is apparent that the
AO did not apply his own mind to the information and
examine the basis and material of the information. The 40
accepted the plea on the basis of vague information in a
mechanical manner. The CIT also acted on the same basis by .
mechénically giving his approval. The reasons recorded
| reflect that the AO did not independently apply his mind to the
information received from the Director of IT (Inv.) and arrive
at a belief whether or not any income had escaped
assessment. Company SS Ltd. had applied for and was
allotted shares in the petitioner company on payment by
cheque of Rs. 5 lacs. SS Ltd. is an incorporated company and
the petitioner has pleaded and stated that the said company
has a paid-up capital of Rs. 90 'facs. T he company ‘was .:
incorporated on 4th Jan., 1989 and was also allotted PAN in
September, 2001. The facts indicated above do not show that
SS Litd. is a non-existing and a fictitious entity/person. For the
reasons stated above, writ of certiorari is issued quashing the

proceedings under s. 148"
12. In the case of CIT vs. SFIL Stockbroking Co. (2010) 325 ITR 285

{Del) also the Hon’ble High Court has quashed the reopenmg proceedmgs

on the ground that from the reasons it is not discernible as to whether the AO

| http://www.itatonline.org
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“The first sentence of the so-called reasons ‘recorded by the
AQ is mere information received from the Dy. Director of IT

(Inv.). The second sentence is d direction given by the very

same Dy. Director to issue a notice under s. 148 and the third

sentence again comprises of a direction given by the Addl.
CIT to initiate _proceedings under s. 148 in respect of cases

pertaining 10 the relevant ward. These three séentence are

fqllowed by the following sentence, which is the concluding .

portion of the so-called reasons : vThus, 1 have sufficient

information in my possession 1o issue notice under s. 148 in

the case of M/s SFIL Stock Broking Ltd. on the basis of -

reasons recorded as above." From the above, it is clear that
the AO referred to the ihformation and the two directions as
vegsons' on the basis of which he was proceeding to issue
notice under 8. 148. These cannot be the reasons for
proceeding under s. 147/148. Thé first part is only an
information and the second and the third parts of the
beginning para of the so-called reasons are mere directions.
From the so-called reasons, it is not at all discernible as to
whether the AO had applied his mind to the information and
independently arrived at a belief that, on the basis of the

, ngial which he had before him, income had escaped
N,

as&f,ess}igent. Consequently, the Tribunal has arrived at the
dodt\

onclusion on facts. There is no substantial question

Lich arises for consideration. o
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- 13, In view of the above discussed facts of the present case, the
reopening of the assessment is without application of mind and examination
of the facts and accordingly the reopening is held to be invalid and

accordingly the same is quashed. Accordingly the reopening is held to be

bad in law and ground nos.2 and 3 are allowed.

14, Ground nos. 4 to 11 are regarding addition of Rs.2,77,062/- sustained

by the CIT(A) being 20% of the disallowance of Rs.13,85,309/- made by the
Assessing Officer. The Assessing Officer has made addition of the above
said amount holding that the purchases méde by the assessee are bogus. In
this regard the AséessingOfﬁcer has stated that the assessee has made

purchases from the following three parties which are bogus:-

- SI.No. Accommodation entry provided by Amount of

: | accommodation
. entry

| 1. Shree Shyam Trading Co. Rs.2,44,399

2. Vishnu Trading Co. Rs.8,12,542

3. Shree BankeyBihari "~ |Rs3,28,368

J —— Total | Rs.13,85,309

B

o 0‘3?'"1’??@;- \%\x‘

RS ) . | -
e{& after rejecting the books of accounts made the
; o

Assessing OFfit
e g

& p
o o~ e zﬁ*f _
. :,‘,", e
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16. The learned CIT(A) approved the action of the Assessing Officer
holding the purchases to be bogus but held that since sales have been
accepted as genuine, for determining the net profit it will not be appropriate
to tax the entire sales as income. The learned CIT(A), however, held that the
payment for the purchases has been made from the disclosed sources and
“accordingly it also cannot be held that the purchases were made from
unaccounted income. However, taking into consideration the fact that
assessee would have saved some money by way of value added tax on
purchases without b1lls 7ancvi ai'so- referring to the previsions of .sec.tionr
40A(3),‘ she_has held that a profit at the rate of 20% can be assumed to have |
been earned by the assessee over and above What has been declared on such

purchases and accordingly she has restricted the addition to 20% of the

purchases as proﬁt earned by the assessee on these purchases.

17. It was contended by the learned AR that the action of the learned

CIT(A) W%ihe profit at 20% of the purchases is untenable It was

2 t
T ?) W13 “”_
[ y 73‘-« W

_é’bim& and hojdmg that the purchases are bogus 1s legally untenable. In

coy/ <Hiat th'&*acatpn of the Assessing Ofﬁcer in re] jecting the books of

.ﬁ”c of these persons without even Verlfymg the _facts and .

http://www.itatonii‘ne.org
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without allowing assessee an opportunity to cross examining these persons.
The Assessing Officer and learned CIT(A) have consinered the statement of
these persons as a gospel truth, ignoring the fact that these persons, in order
to save their own skin, have made such statement and got scot free by
gétting taxed on a small percentsge on accnmmodation charges. The
Assessing Officer as well as learned CIT(A) has ignored the most important
aspect that these persons were engaged in the scrap trade. It is not a case
where these persons are alien to the trade. The whols basis of making the
allegation is the survey carried out by the department on these persons on
_26“‘ April, 2010. At the time of the survey, inventory of the stock was
prepared and at that time these persons were found holding substantial
amount of stock in the form of. coppsr and brass scrap as is evident from the
inventory prepared at that time. In this regard attention was invited to PB
Pg. 232 which is the inventory of fhe stock prepared ét the time of survey on
26™ April, 2010 in the case of Sh. Rakesh Gupta, Proprietor, M/s Vishnu
Trading Co., one of the firms from whom assessee has mads purchases.
Attention was also invited to assessment order passed in thecaseof M/s

Vishesh Gupta another person on the basis of which alleganon has been

;f lanﬁgus? p}g‘rchas%xfor the assessment year 2011 12 (1 e. date of

‘Ji \.{ﬁ'&“‘
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March, 2013 placed in PB Pg. 233, it has been stated that brass stock was
found and thereafter addition has been made in respect of business of scrap

of brass and copper.

18. Now in these circumstances it was argued by the learned AR that it
cannot be said that these persons Were not in trade. ‘These persons being in
trade and assessee.having made purchases, the payment for such purchases
having been made by account payee cheque, there was no reason for the

Assessing Officer to draw adverse inference against the assessee.

19. It was also further argued that no ﬁn’ther.material has been breught. on

record by the Assessing Ofﬁcer and no further investigation has been carried

out so as to substantiate the allegation that the purchases are not genuine.
On the contrary the assessee has provided sufficient material and evidences

by way of quantitative tally, as also identification of the parties to whom the

sales have been made. The sales being genuine, the purchases obviously

enu1r1§? {he conclusmn reached by the Assessing Officer as well as
Aﬁ CIT(A) th%t the assessee would have made purchases from other
and., qﬁawe k})btamed accommodation entries from these persons is
, éence in surmises and conjeetures In fact there is no such

%was further submitted that the list on the ba51s of which the

¢
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allegation has been made that the purchases are not genuine, were found
during the course of survey. These were the sheets which were prepared by
the so called alleged accommodation entry providers to save their own skin

and hence the same cannot be relied up0n and make the sole basis for

making addition in the hands of the assessee.

20. It was further submitted that the statement of these persons has been
used against the assessee without providing opportunity of cross
examination. These persons, as per this statement, are the witnesses of the
Revenue and as such onus was upon the Revenue to produce these persons
for cross examination. In this regard it was further submitted ..that the
Assessing Officer has gone wrong in shiﬂing onus on the assessée for cross
examination. My attention was invited to the assessment order page 16,
“where these persons have not appeared before the Asééssing Officer despite
summons being issued by the Assessing Officer. Adverse inference cannot
be drawn against the éssessee because_ of non-appearance of thesé persons

consequent to the summons issued by the Assessing Officer. On the

contrary, the non-appearance by these persons for cross examination

http://www.itatonline.org
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for cross examination. My attention was also invited to the observation of
the learned CIT(A) whereby she having accepted the fact that the Assessing
Officer could have enforced attendance but still has drawn adverse inference
against the assessee. It was submitted by the learned AR that the learned
CIT(A) has placed reliance entirely on the statement of these persons which
in the present case cannot be relied upon in the absence of the facts brought
on record that these persons were in scrap trade and further the fact that
these persons have not appeared for cross examination. It was further
submitted- that credence cannot be given to statement of a person who by his
‘own admissiqﬂ ié ‘engaged in dubious activities. It was further submitted that
the ob_serva'tiOn made by the lea_rned. CIT(A) that name of the assessee

appeaf in the list cannot be a basis for drawing adverse inference. Further

these persors have not been questioned about the transaction with the

assessee particularly keeping in view of the fact that the payments have been
madf by"é‘cl:ount payee cheque. There is no adverse finding regarding the

bank account. It was further submitted that the learned CIT(A) is wrong in
T “‘“‘"‘"%\

P
”?”’g;s;ervatlgn “%hat there is no expenditure on account of cartage,
e 5
i & @*ﬁ. A3 1
4‘ (}\

‘ g.?aga%l unloafg@n@ In this regard the learned CIT(A) has 1gnored the

‘Sﬁ;all traders and not doing much transaction. Further

;,*are locally in Delhi within the same area i.e. old Delhi.

http://www.itatonline.org
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: All the movement of the goods was through hand driven carts and the freight

charges wherever paid have been duly accounted for as cartage. In this
regard attention was invited to page 5 of the Paper book which is the profit

and loss account where a sum of Rs.1375 is the expenditure on account of

- the cartage. It was further submitted that the assessee in the present case

has filed all possible evidences. The Assessing Officer thereaftér has made
no further examination of these details and the documents and accordingly
the Assessing Officer was not justified in drawing adverse inference against
the assessee. 'Ihe learned AR also referred to the. purchases and sales

invoices so as to demonstrate the quantity and movement of the goods

- purchased and sales made and the direct co-relation between the quantity

| purchased and the quantity sold by it. The learned AR further submitted that

the observation made by the leamed CIT(A)'in this regard are _factuaily‘
incorrectly particularly keeping in view the fact that she herself has stated

that the allegation of the Assessing Officer on bogus purchases by making

- an observation that the dealing is not free from any doubt.

L’
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the VAT as is evident from the sales and purchase invoices and accordingly
the learned CIT(A) has indulged into surmises by making an observa'aon
that assessee would have saved something on the VAT. It was further
submitted that the sales and purchases have been made; at the prevalent
market rate and there is no adverse finding given by the Assessing Officer
regarding understatement  of sales or 'overstatemént of the purchaée
consideration. In the absence of any adverse finding regarding the value of
the sales, the learned CIT(A) was not correct in enhancing the profit by 20%.
On the issue of _invoking provision of section 40A(3) it was argued that the .
learned CIT(A) is not correct in applying this provision as all payménts have
: Eeen made by account payec cheque. It is not the case ofl the Assessing
Officer also fhat the payments have been made in cash. Further there is nd
material or evidence brought on record thaf assessee has made ‘purchases
from any person outside the books of accounts. In the absence of any

material or evidence, provision of section 40A(3) cannot be invoked. In the

alternative ané% prejudice it was submitted that m case it is being
'\,‘ .

alleg aﬁ%ﬁﬁé pur@glas%f are not genume then obkusly corollary should

Ave ?@ee "“t,hat the»sﬁle{s 'ére not genuine. as is bemg held in the case of Sh.

sﬁékash Guptg:,a?:n‘ V ishesh Gupta and Sh. Naveenet 7 ain & Sh. Vaibhav

http://www.itatonline.org
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Jain instead of assuming that the assessee would have made purchases from

outside sources in cash.

22.  Inreply the learned DR vshemé:ntly supported the order of the learned
CIT(A). It was ‘cdntended that the learned CIT(A) has been most fair in
restricting the addition to 20% despite holding that the purchases are bogus.
It was contended that the statement of these persons are quite categorical. In
the statement it has been admitted by these persons that they have prosfi.ded
accommodation bills. The list submitted by these persons also confirm the
fact that f:herel'was no transaction between the assessee and these persons.
Though these persons Were"i.ii the same trade bﬁt the fact remains that the
transact'i'bns recorded by the assessee as purchase' were not definitely entered
into. On the issue of the‘ Cross examination it was submitted that the
Assessing Officer has done his besf and since these persons did not appear in
response to the summons issued? the Assessing Officer was handica;i)ed and
hence he was justified in drawing adverse infesence on the basis of the

statement already provided by these persons.

&,

23 ’f’hMVN:EﬁZIS,ji@Qd the submission of both learned AR as well as DR"_
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are bogus but considering the fact that the sales and trading profit has to be

determined, she has estimated profit of 20% on alleged bogus purchases.

24. Now the issue is whether on the facts and circumstances of this case it
can be ‘said that the purchases are bogus. The Assessing Officer has placed
reliance on the statement of Sh. Rakesh Gupta and Sh. Vishesh Gupta and
Sh. Naveenet J z—iin & Sh. Vaibhav Jain. Admittedly these statements were
recorded at the back of the assessee. Though the copy of tﬁe saIe was

provided to the assessee but an opportunity of cross examination has not

been allowed to the assessee. The Assessing Officer in t_his' 'regard has stated

that he. has issued summons 10 these persons repeatedly but these persons
have not appeared nor has filed the desired details and documents. In the
absence of their cross examinaﬁon‘ and also in the absence of furnishing
desired details and the documents it will not be appropriate to substantiate
the addition on the basis of the stateﬁent. On examination of facts it also

transpires that these persons Were in the trade of scrap, the same business in

aged. A survey was carried out on these persons

3 0 ithe survey it is not the case of the department that
} ,

http://www.itatonline.org
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there is evidence on record that these persons were not only in the business

of scrap but also stock of scrap was also found with them.

25.  The department has also made assessment of these persons in respect
of the business of scrap carried on by them. Thé Revenue is doubting the
purchases of the assessee on the basis that these persons have made a
statement that they have issued accommodation bills and have not méde

actual sales to the assessee. Can such statements be taken at its face value?

If these people were engaged in the scrap trade as contended by the learned

AR then there is every possibility that these persons would have collected

the scrap for which they were not having any invoices or source of supply
and have sold the same to the assessee and to various other parties. On

being caught at wrong foot these persons have taken the defence that the

sales made by them are not genuine and they have issued accommodation
bills. In the present case the assessee has made purchases and there.are
corresponding sales. These sales are not being doubted. If sales are not
- being doubted then obvidusly purchases would be there.. NGW the learned

L e CIT(A) held that the purchases made by the assessee are:-not genuine and
ﬁ'-; us?o" RE o
, e@‘éa‘

wf@‘iﬂﬁ %ﬁspade

'({{i g};v e T’;‘{ {Eﬁ'

: @zth? assesse%@ th

chases from some other persons. The case of -

ade purchases from these very persons and
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having made the payment by account payee cheque and there being nothing
adverse in the tra.nsactidn, it is for the sﬂpplier i.e. so called people to
explain their source of purchase and not the assessee. The Revenue is trying
to shift the onus on the assessee by making presumption that the purchases
made by it are not genuine despite accepting its sales. In my ‘opinion
shifting of this onus and the assumption being made that purchases are not
genuine in the present set of facts is not correct. There would have been
some logic, had thesé people would not have been in the same trade and had
thére been some other circumstances leading to the conclusion that the so
called purchases by the assessee under no circumstances can be from these
persons. Adverse inference canhot be drawn against a person merely on the
basis .of doubt. | Doubt howsoever strong cannot par-take the character of
legal proof. In the present cases there is. complete trail of the purchases and
sales so far assessee is coﬂcemed’. Thé éssessee has been able to co-relate

each transaction of purchase with sales as is evident from the submission

made befoﬂggmﬂ;le learned CIT(A).
e

)

_ cll:;e’ét in drawing adverse inference against the assessee on this

{z
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account I further note that the learncd CIT(A) while giving a finding that
the purchases are bogus has placed much reliance on the statement of these
persons. As discussed hereinabove the statement of these persons cannot be
taken on the face of it in view of the surrounding facts. These persons were
definitely in the frade. These persons have not appeared before the
Assessing Officer despite repeated summons being issued. Had these
persons were clean and wanted to stand by their statement given before the
Assessing Officer and the affidavit filed, there was no reason for these
persons to not to appear and to stand by .their statement. 1 am also of the
view that the CIT(A) was not justiﬁed in drawing adverse inference on the
b.asis of the transportation. As rightly pointed by‘ the learned AR that these
were local movements. The purchases and sales were within the walled city
of Delhi thrc the transportation is by manual driven carts and the charges
for the same are debited under the head cartage. Further when sales are
accepted as genuine, then definitely the transactions have occurred and
movements of goocis have taken place. It is also not the case of the learned

CIT(A) that transactions has not happened. Thus transportation on such facts

-cannot be a basis to draw adverse inference against the assessee. I further -

wnm-h..,,‘,_h

note that tb, e feh amed"@ﬁ{i&, Shas

#-1 -

cerma T S
Gt ST S
Ofﬁc? of thE bcrgus, Tiskes T by making an observation that the appellant’s
\w;‘ ) ;‘:‘s 5 T &
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dealing with these parties is not free from any doubt. It is a settled law that
doubt cannot be a basis for sustaining the allegation. On the contrary the
assessee had lead sufficient evidences in support of its purchases which the
Assessing Officer in my view has not been able to rebut. Accordingly I am
of the view that in the fécts and circumstances of the case it cannot be said

that the purchases made by the assessee are bogus.

'27.  As regards the addition of 20% sustained by the learned CI.'I;I(A) Iam
of the view that since pgrchases are not bogus, the ac__iditic.)n‘on this account
cannot be sustained. Even otherwise the addition of 20% on the facts and
ciroumstances is apparently too high. The learned CIT(A) having held that
tax has to be levied on real income and the profit cannot bel ascertained
without deducting the cost of purchases from the sales as otherw1se it
amount to levy of tax on gross receipt, she ought to have applied profit rate
‘0 this nature of trade. Estimating profit at the rate of 20% by taking into

rovisions of section 40A(3) will not lead to determination

m

consideration the

= ;{ﬂ, o)
of corr 'f.fealfm’éomeﬂ

ction 40'A(3) is meant for a different purpose
h. This provision cannot be
nce the purchases are held to be bogus then the

be accepted and right course
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" in such case is to reject books of accounts. and profit has to be estimated by
applying a comparatwe profit rate in the same trade Though there can be a

Jittle guess work in estimating proﬁt rate but such proﬁt rate cannot be

punitive.

28. Inview of the above the addition sustained by the _1eamed CIT(A) is

x’o‘?) o eal Howed.
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