CISCAI/7140/2014 JUDGMENT

IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

SPECIAL CIVIL APPLICATION NO. 7140 of 2014

FOR APPROVAL AND SIGNATURE:

HONOURABLE MR.JUSTICE M.R. SHAH
and
HONOURABLE MR.JUSTICE K.J.THAKER

1 Whether Reporters of Local Papers may be allowed to see
the judgment ?

2 To be referred to the Reporter or not ?

3  Whether their Lordships wish to see the fair copy of the
judgment ?

4  Whether this case involves a substantial question of law as
to the interpretation of the Constitution of India, 1950 or any
order made thereunder ?

5 Whether it is to be circulated to the civil judge ?

RAAJRATNA METAL INDUSTRIES LTD....Petitioner(s)
Versus
ASSISTANT COMMISSIONER OF INCOME TAX....Respondent(s)

Appearance:
MR B S SOPARKAR, ADVOCATE for the Petitioner(s) No. 1
MR.VARUN K.PATEL, ADVOCATE for the Respondent(s) No. 1

CORAM: HONOURABLE MR.JUSTICE M.R. SHAH
and
HONOURABLE MR.JUSTICE K.J. THAKER

Date : 30/07/2014
ORAL JUDGMENT
(PER : HONOURABLE MR.JUSTICE M.R. SHAH)

1. RULE. Shri . Varun K Pat el |, | ear ned
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Advocate, waives service of notice of Rule on
behal f of the Respondents.

2. In the facts and circunstances of the
case and wth the consent of the respective
parties, present petition is taken-up for final

heari ng, today.

3. By way of this petition under Article
226 of the Constitution of India, the petitioner
has prayed for an appropriate wit, direction or
order to quash and set aside the inpugned notice,
Dated : 11.03.2013, Annexure-A to the petition,
by which the assessnent for the A'Y. 2009-2010 is
sought to be reopened in exercise of powers under

Section 147 of the I ncone Tax Act.

4. The assessnent proceedings for the year
under consideration, i.e. A'Y. 2009-10, cane to
be concluded vide assessnent or der dat ed
24.12.2010. The inpugned notice under Section 147
of the Act came to be issued on 11.03.2013. At
the instance of the petitioner-assessee, the AO
provided the reasons for reopening of the
assessnent vide communication dated 03.12.2003.
That, thereafter, the petitioner raised detailed
objections and requested the Respondent-AO to
drop the reassessnent proceedings, which are

di sposed of by the Respondent by conmunication
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dated 11.03.2014. Hence, the petitioner has
preferred the present petition for the aforesaid
reliefs.

5. Shri. S. N  Soparkar, |earned Counsel,
appearing on behalf of the petitioner-assessee,
has nmade elaborate subm ssions on nerits by
submtting that, as such, the ground on which the
reassessnent proceedings are initiated are not
germane and / or, as such, there was no
suppression on the part of the petitioner-
assessee. It is submtted that the assessnent is
sought to be reopened solely on the ground of
refund of excise duty anounting to Rs.150.24 |acs
not being added to the total incone. It 1is
submtted that, as such, the explanation wth
regard to the above-nentioned ground was
furnished to the AO and the petitioner had
explained the treatnment of excise duty refund at
the tinme of assessnent proceedings. It is even
pointed out in the objections that the sane
practice was consistently followed in the past.
It 1s, further, submtted that even otherw se the
reassessnment proceedings are initiated solely at
the instance of the audit party, raising audit
obj ections, which is not perm ssible.

6. | n support of his above subm ssion that

solely on the ground of audit objections by the
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audit party, the reassessnent proceedi ngs cannot
be reopened, Shri. Soparkar, |earned Counsel
appearing on behalf of the petitioner-assessee,
has heavily relied on a decision of the D vision
Bench of this Court in the case of “COW SSI ONER
OF I NCOVE TAX, AHVEDABAD, 1V, VS. SH LP GRAVURES
LTD.”, reported in [2013]40 Taxmann 309( Guj arat)
as well as in the case of “VODAFONE WEST LTD. VS.
ASST. COW SSIONER OF | NCOVE TAX', [2013] 37
Taxmann 158(CGujarat). He has also relied upon a
recent deci sion  of this Court, Dat ed
08.07. 2014, rendered in the case of “MAYUR WOVENS
PVT. LTD. VS. INCOVE TAX OFFICER AND ANR ” in
Special Cvil Application No. 3707 of 2014 and
Special Gvil Application No. 3708 of 2014.

7. Making the above submssions, it 1is
requested to quash and set aside the inpugned
notice of reassessnent.

8. Shri. Varun K. Patel, |earned Advocate

has appeared on behalf of the Respondent- Revenue.
To satisfy ourselves, whether the reassessnent
proceedi ngs have been initiated at the instance
of the audit party and solely on the ground of
audit objections, we called upon Shri. Patel,
| earned Advocate appearing on behalf of the
Respondent - Revenue, to provide the original file
from the AO and Shri. Patel has produced the
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relevant files from the office of the AO On a
perusal of the files, the noting nade therein and
the relevant docunents, it appears that the
assessnment is sought to be reopened at the
i nstance of the audit party, solely on the ground
of audit objections. It is also found that, as
such, the AO tried to sustain his original
assessnent order and submtted to the audit party
to drop the audit objections. Such being the
position, the matter requires to be considered

This Court has observed and held as under at
Para-8 in “MAYUR WOVENS PVT. LTD.”(Supra);

“8. The issue involved in the present
Special Cvil Applications is squarely
covered by the decision of the D vision
Bench of this Court in the case of Shilp
Gravures Ltd. (Supra) and in the case of
Vodaf one West Ltd. (Supra) by which a
view is taken that if the reassessnent
proceedings are initiated nerely and
solely at the instance of the audit
party and when the Assessing Oficer
tried to justify the Assessnent O ders
and requested the audit party to drop
t he obj ecti ons and there was no
I ndependent application of mnd by the
Assessing O ficer W th respect to
subj ective satisfaction for initiation
of the reassessnent proceedings, the
I mpugned reassessnent proceedi ngs cannot
be sustai ned and the sane deserves to be
guashed and set aside.”

9. In view of the above and for the reasons

stated herein above, present petition succeeds on
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the aforesaid ground alone, i.e. the assessnent
was reopened solely on the ground of audit
obj ecti ons rai sed by t he audi t party.
Consequent |y, t he I mpugned reassessnent
proceedings are hereby QUASHED and set aside.
Further, it is nmade clear that we have expressed
no opinion wth respect to the grounds of
obj ections raised and the inpugned reassessnent
proceedi ngs are quashed and set aside solely on
the aforesaid one ground only. Rule is nuade
absolute. In the facts and circunstances of the
case, there shall be no order as to costs.

(M.R. SHAH, J.)

(K.J. THAKER, J)
UMESH
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