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BEFORE SHRI AMIT SHUKLA, JUDICIAL MEMBER AND

SHRI RAJESH KUMAR, ACCOUNTANT MEMBER

ITA NO 5391/Mu ml20L3
Assessment Year: - 2009-10

V. JCrr 2s(1)
Pratyaksha Kar Bhavan,
Bandra Kurla Complex
Mumbai - 400 051.

AsseS#e Respondent

fufIRft fu' 3ils * rAssessee BY Shri Lalit Munoyat

qrqw fu' et}t * ,/Revenue By Shri Naveen GuPta

@fu arfrq /Date of hearing 03.09.201s
ffi fu f,rftq/ Date ofpronouncement16.10 .2015

ORDER

PER RAJESH KUMAR, AM:

This appeal by the assessee is directed against the order dated

02.05.2013 of Commissioner of Income Tax (Appeals)-35, Mumbai(Hereinafter

called as ,,the CIT(A) ) for assessment year 2009-10. The assessee has raised

following ground of aPPeal:

CA Lalit Munoyat
Highlight
This judgment pertains to dropping of penalty u/s 271E for repayment of loan exceeding Rs. 20000 in cash (on reasonable ground u/s 273B)
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,,7. On the focts ond in the circumstances of the case ond in low the learned

C|T(A) erred in confirming the levying the penolty of Rs' 73,72,233/- by

illogicotty coming to the conclusion that the appellant's explanotion is not

supported by any do,cumentory aidence as all documents required were duly

submitted.

2. On the facts ond in the circumstances of the cose and in law the learned

C;T(A) erreQ in concluding thot oll cose lows relied upon by the oppellont are

not opplicable to the present focts of the cose without ossigning any reosons.

3. On the focts and in the circumstances of the case ond in law the clT (A)

erred in not considering the fact that there existed reasonoble grounds for
7-69 TT of the Act os provided in section 273

tstances of the cose ond in low tne Cf 6)
that entire cash used to repay loans was

rccounts and duty recorded in Books of

, Agc;q,g?its.'

2'. The common issue raised in all the grounds of appeal relates to

confirmation of penalty of Rs. !3,72,233/-uls27IE by clT(A).

3. Facts in brief are that the assessee is engaged in the business of

manufacturing of chemical. There were some loans which were coming over

from earlier years and were repaid during the year in cash amounting to Rs'

!3,72,233/- because the assessee was under financial problems and loan

creditors refused to accept payment by cheque'

4.The Ao imposed penalty of Rs. L3,72,233/- after initiating the penalty

proceedings u/s ZTtEof the Act forcontravention of section 269T by rejecting

the plea of assessee without doubting the genuineness of these loans'

5. The clT(A) also upheld the order of Ao by disrnissing the appeal of

assessee that the reasons as put forth by the assessee did not constitute

reasonable cause within the meaning of section 2738 of the Act which were

incorporation in para 7 .2 of the appeal order'
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naro ror ud)'! Pqvr;;;;: 
in" to. counsel also submitted that the repayments

l f thewithdrawa|sfromthebankaccountsof theassesseeand

d i spu te thegenu inenesso f t hese t ransac t i ons .TheLd .AR
sing the oroeiof clT (A) as the facts and circumstances under

mentsweremade incashconst i tu te reasonab|ecausewi th in
;ection 2739'

i.'' The Ld. DR

below.

nd, relied upJn the orders of authorities

6 . T h e L d . A R s u b m i t t e d t h a t t h e a s s e s s e e w a s i n s e v e r e f i n a n c i a | c r u n c h
and the credibirity of the assessee has gone down substantialry. He filed before

us the financia| ,,.."'"nt which is p|aced in the paper book stating therein

tha t3S l chequeswered i shonou redby thebank .Noc red i t o rwasw i | l i ng to
acceptpaymentbycheques.Thef inancia|problemwasfo| |owingbyset t ingup
of a manufacturing unit for drug & chemical' The Ld' counsel cited various

decisions in support of his contention' The Ld' counsel drew our attention to

death certificates of two loan creditors namely Late shri Pritam Pandey and

La teSh r iN i sh i tShahp |aceda tpageno . l .Sand . l g respec t i v : ,Y .o ' t hepape r
book which alone accounted for Rs' 12,83 'L741- whose legal heirs prossed

hard for cash pavments and even went to the extent:Tf:"^Y'l1t::::::::

S . W e h a v e c o n s i d e r e d t h e r i v a | s u b m i s s i o n s a n d c a r e f u l l y p e r u s e d t h e
relevant material on record. we find that the assessee had made repayments

i n c a s h f o r w h i c h a s s e s s e e h a d g i v e n e x p | a n a t i o n a n d r e a s o n s f o r s u c h
repayments, which in our opinion fa||s within the realm of ,,Reasonable Cause,,

ass t i pu l a tedu / s2TgBo f t heAc twh i chp rov ides tha twhe re theassessee
proves that there existed a reasonabre cause for making payments in cash then

t h e p e n a | p r o v i s i o n s m a y n o t b e i n v o k e d . S u c h a r e a s o n a b | e c a u s e c a n b e
gauged from the fact that assessee went into financiar probrems fotowing the

set t ingupofamanufac tur ingun i t fo rdrug&chemica | .Th is isverymuchc lear
from the fact that during the year 3g1 cheques issued by the assessee were

dishonoured by the bank, the detairs of which are placed at page 20 of the

p a p e r b o o k . W e a | s o n o t e t h a t t h e s u b s t a n t i a | p a y m e n t s w e r e m a d e t o t h e

|ega |he i r so fLa teMr .P r i t amPandeyandLa teMr .N i t i shShah to theex ten to f
R s . L 2 , 8 3 , ! 7 4 l - w h o h a d e x p i r e d a n d t h e i r . | e g a | h e i r s r e f u s e d t o a c c e p t
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payments by cheques and compelled the assessee to make payments in cash "

We also note that the genuineness of these payments were also not disputed

by the authorities below. In the case of Suresh R. Solanki Vs. ACIT 2014(4)TMl

557-ITAT Mumbai, it has been held by the Tribunal that where urgency of

making payment is shown, the penalty is not leviable. The Hon'ble Supreme

Court in the case of ADIT Vs. Kumari A.R. Shanti (2008) 255 ITR 258 (SC), it has

been held that the main object of section 26955 of the Act was to curb the

menace of false entries in the books and where tlre transactions are genuine,

the provisions of section 26955 and 269TT are not attracted. The reasonable

cause as seen from the context of the situation where a person is reasonably

and under bonafide belief of taking a action beyond his control i.e. cause which

nt a reasonable person in ordinary prudence acting under normal

for taking such action. The reasonable cause has to be seen in

the
the

s manner by stepping up in the shoes such person as to what were

nces under which he acted upon. In view of the above facts we

exists reasonable and sufficient cause within the meaning of

the Act and order of CIT(A) cannot be sustained and the same

ishereby reversed.

g. In the result appeal of the assessee is allowed'

Order pronounced in the open court on this 16th day of October 2015.

sd/-
(Amit Shukla)

(Judicial Member)

sd/-
(Rajesh Kumar)

(Accountant Member)

Mumbai dated
SKS Sr. P.S
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Assistant Registrar
Income Tax APPellate Tribunal'
Mumbai Benches, MUMBAI


