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ORDER

Per Shamim Yahva, A. M.:

These are appeals by the assessee against the respective orders of the learned
Commissioner of Income Tax (Appeals)-38, Mumbai (‘Id.CIT(A) for short) dated
25.01.2017 and pertains to the assessment years (A.Y.) 2009-10 to 2011-12,
sustaining the levy of penalty u/s. 271(1)(c) of the Income Tax Act, 1961 (the Act for

short).

2. In this case, the 1d. CIT(A) has sustained following penalty u/s. 271(1)(c) of the

Act:
A.Y.2009-10 Rs.2,97,983/-
AY.2010-11 Rs.3,55,040/-
AY.2011-12 Rs.3,82,255/-
3. In this case, the assessee was observed to have made bogus purchases as per

information received from the Sales Tax Department. The assessee was issued notice

u/s. 148 on 11.03.2013 served on 12.03.2013. The assessee filed revised return of
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income on 15.03.2013, wherein the amount of bogus purchase was offered for

taxation. On this amount, the penalty u/s. 271(1)(c) was also levied.

4. Upon the assessee’s appeal, the 1d. CIT(A) confirmed the levy of penalty.

5. Against this levy of penalty, the assessee is in appeal before us.

6. We have heard both the counsel and perused the records. We find that the
assessment in this case has been completed on the returned income. Hence, when the
return of income and the assessed income are same, the machinery provision for levy
of penalty u/s. 271(1)(c) fails, as the penalty u/s. 271(1)(c) is levied with reference to
the tax sought to be evaded, which is the difference between the income returned and

that assessed by the A.O.

7. In this case, since the assessed income and the returned income are the same,
the machinery provision of penalty u/s. 271(1)(c) fails. In this regard, we draw support
from the of Hon'ble Delhi High Court decision in the case of CIT vs. SAS
Pharmaceuticals [2011] 335 ITR 259 (Del). The Hon’ble High Court has expounded
that penalty u/s. 271(1)(c) can only be levied if in the course of proceedings, the A.O.
is satisfied that there is an concealment or furnishing of inaccurate particulars. The
words “in the course of any proceedings under this Act mean the assessment
proceedings'. However, the question ‘whether there is concealment or inaccurate
particulars’ has to be determined with reference to the returned income. Accordingly, in
the background of the aforesaid discussion and precedent, we set aside the order of the 1d.

CIT(A) and delete the levy of penalty.
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8. In the result, these appeals by the assessee are allowed.

Order pronounced in the open court on 01.01.2019

Sd/- Sd/-

(Ravish Sood) (Shamim Yahya)
Judicial Member Accountant Member
Mumbai; Dated : 01.01.2019
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