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ORDER 

Per Dr. M. L. Meena, AM: 

 

The appeal has been filed by the assessee against the impugned 

order dated 12.06.2019 passed by the Ld. Commissioner of Income Tax 

(Appeals)-5, Ludhiana in respect of the Assessment Year 2012-13.  

2. The sole issue agitated in the grounds of the appeal is that the Ld. 

Commissioner of Income Tax (Appeals) has erred in holding that while 

giving appeal effect the Assessing Officer, could not resort to the provisions 

of section 115JB for the first time, as while framing assessment u/s 143(3) 
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the provisions of section 115JB was not even referred to. In support, the 

Ld. AR filed a brief synopsis which reads as under:  

1. The first and the only ground of appeal is that the ld. Commissioner Of 

Income Tax (Appeals) has erred in holding that while giving appeal effect, the 

Assessing Officer could resort to the provisions of section 115JB for the first time. 

While framing assessment u/s 143(3) the provisions of section 115JB were not 

even referred to.  

 

At the outset it is submitted that the scheme of taxation for companies during the 

year under consideration was that taxable income was to be computed under the 

regular provisions of the Income Tax and thereafter, tax thereon was computed. 

Then following the provisions of section 115JB, the tax on book profits @ 18.50 

% was to be computed. Section 115JB entails making adjustments to the profits 

as per the audited annual accounts, both in terms of additions and reductions to 

the profit as per the audited annual accounts which are specified in the section 

itself. The section is being enclosed at page no. 46 to 49 for ready reference. 

Both the figures of taxes were then to be compared and the one which was 

higher was the amount of tax actually due/ payable by the assessee.   

 

In the above case, the computation of tax liability u/s 115JB was made and after 

comparing the tax liability under the normal provisions, higher of the two was 

adopted in the return. Copy of the complete return of income is enclosed at page 

no. 20 to 42 of the paper book. The computation of income u/s 115JB is at page 

no. 40. While framing assessment through the order u/s 143(3) dated 21/3/2014, 

the assessing officer did not make any reference to section 115JB or give any 

working of section 115JB in the assessment order or the accompanying 

documents. Copy of the assessment order is enclosed at page no. 3 to 10 of the 

paper book. This can be described as a mistake in the assessment order which 

could have possibly been rectified through an order section 154 or section 263 

but no such remedial action was taken by the revenue. 
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The assessee has filed an appeal with the ld. CIT(A) against the order u/s 143(3) 

which was disposed off through order dated 8/5/2018. Section 115JB was not the 

subject of any ground of appeal. Copy of the order is enclosed at page no. 11 to 

19 of the paper book. While giving effect to the order of the ld. CIT(A), the 

successor assessing officer has applied the provisions of section 115JB for the 

first time and taxed the assessee on the basis of section 115JB. The main 

contention is that section 115JB not having been applied or even considered in 

the assessment order dated 21/3/2014, rectification of the assessment order u/s 

154, if permissible, could have been carried out up to 31/3/2018 i.e. four years 

from the end of the year in which the order sought to be rectified was passed. 

The issue had thus become time barred and could not be allowed back door 

entry while giving effect to the order of the ld. CIT(A).  

 

The above factual and legal position was submitted before the ld. CIT(A) through 

written submission dated 8/6/2019 which is at page no. 1 & 2 of the paper book. 

The submission also stand incorporated at para no. 3 at page no. 2 & 3 of the 

impugned order. The finding of the ld. CIT(A) is contained in the first para at page 

no. 4 of the impugned order. It has been stated by the ld. CIT(A) that after giving 

appeal effect, the assessed income got converted into loss however the book 

profit u/s 115JB was Rs. 52,28,858 which was higher than the assessed income. 

And hence the AO rightly calculated the tax liability u/s 115JB in the order giving 

appeal effect. The ld. CIT(A) has not appreciated the submissions made that 

even if there was a mistake, the same could not be rectified while giving appeal 

effect. The remedy available to the revenue had become time barred as stated 

above and invoking section 115JB through order giving appeal effect was not 

justified. 

 

The above contention is also supported by the order of ITAT Mumbai Bench in 

the case of ITO vs. BFIL Finance Ltd. in ITA No. 3828/Mum/2015 wherein the 

assessing officer had not computed income u/s 115JB while framing assessment 

u/s 143(3). The omission was identified at a subsequent date and 115JB was 
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applied while giving appeal effect. It has held that the assessment order was 

dated 28/12/2007 and the jurisdiction u/s 154 for determining the tax liability u/s 

154 expired on 31/3/2012. Since the order passed as an order giving appeal 

effect was dated 20/1/2014 it was beyond the period of limitation and it was 

accordingly annulled. Since there was a mistake in the assessment order, the 

period of limitation was to run from the date of the assessment order only. The 

order of the CIT(A) allowing relief to the assessee was accordingly upheld. Copy 

of the order is enclosed at page no. 50 to 54 [please see para no. 7 at page no. 

52 and para no. 10 at page no. 53]. 

  

Simply put, if a major mistake is committed by an Assessing Officer while framing 

assessment like not allowing a deduction and the assessee does not file an 

appeal or a rectification application the assessed income will become final and 

the assessee will not have any remedy. In this case also, the mistake in the 

assessment order could not have been rectified while passing the order giving 

appeal effect. Necessary relief may please be allowed.  

 

3. The Ld. DR stands by the order of Ld. CIT(A), however he has 

nothing to submit in rebuttal to the legal argument rendered by the Ld. AR.  

4. Heard the rival contentions and perused the material on record. 

Admittedly, while framing the assessment vide order u/s 143(3) dated 

21/3/2014, the assessing officer did not make any reference to section 

115JB or give any working of section 115JB either in the assessment order 

or the accompanying documents (APB, Pg. 3 to 10). In our view, it is an 

apparent mistake in the assessment order which ought to be rectified by 

way of an order under section 154 or section 263 of the Act. Again, the ld. 

CIT(A) disposing off the appeal vide order dated 8/5/2018, wherein the 

Section 115JB was not an issue in the grounds of appeal before him (APB, 

Pg.11 to 19). However, while giving effect to the order of the ld. CIT(A), the 
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successor assessing officer has applied the provisions of section 115JB for 

the first time and taxed the assessee on the basis of section 115JB. The 

main contention of the assessee was that section 115JB not having been 

applied or even considered in the assessment order dated 21/3/2014, 

rectification of the assessment order u/s 154, if permissible, could have 

been carried out up to 31/3/2018 i.e. four years from the end of the year in 

which the order sought to be rectified was passed. The issue had thus 

become time barred and could not be allowed back door entry while giving 

effect to the order of the ld. CIT(A).  

5. The Ld. CIT(A) after considering the above factual and legal position 

furnished by assessee through written submission dated 8/6/2019 (APB, 

Pg. 1 & 2) and stands incorporated at para no. 3 at page no. 2 & 3 of the 

impugned order. However, the ld. CIT(A) stated that after giving appeal 

effect, the assessed income got converted into loss however the book profit 

u/s 115JB was Rs. 52,28,858 which was higher than the assessed income. 

And hence the AO rightly calculated the tax liability u/s 115JB in the order 

giving appeal effect. In our view, the ld. CIT(A) has not appreciated the 

submissions made that even if there was a mistake, the same could not be 

rectified while giving appeal effect. Since, the remedy available to the 

revenue had become time barred as stated above and invoking section 

115JB through back door by way of giving appeal effect was not justified. 

Similar view is held by ITAT Mumbai Bench in the case of “ITO vs. BFIL 

Finance Ltd.”, Supra).  

6. Considering the factual matrix of the instant case, we hold that the 

jurisdiction u/s 154 for determining the tax liability was expired on 

31/3/2018 as the assessment order was passed on 21/03/2014. Since, the 
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order giving appeal effect for the purpose of 115JB was beyond the period 

of limitation and hence, it is bad in eyes of law and accordingly annulled.  

7. In the result, the appeal filed by the assessee is allowed. 

 

Order pronounced in the open court on 08.08.2022. 

                        
               Sd/-                                                                    Sd/-     
     (Anikesh Banerjee)                                           (Dr. M. L. Meena) 
       Judicial Member                                          Accountant Member                                                 
 
 

*GP/Sr.PS* 
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