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PER NARENDRA KUMAR BILLAIYA, AM: .
I.T.A. No. 6584/Mum/2011, LT.A. No. 6585/ Mum,/2011 & LT A,

No. 6586/ Mum/2011 are three separate appeals by three different

assessees of the same family preferred against three separate orders of
~the Id. CIT(A)-36, Mumbai [hereinafter ‘the Id. CIT(A)], pertaining to
AY 2002-03. |

2. These appeals are against the levy of penalty u/s 271 (1)(c) of the
Act and since the underlying facts in the issues are identical in all the
appeals, they were heard together and are disposed off by this common
order for the sake of convenience and brevity.

3. In all the appeals, the respective assessees have raised an
additional ground of appeal claiming that the Id. CIT(A) erred on facts
and in law in confirming the penalty levied ‘by the AO without |
appreciating that the notice u/s 274 bf the Act did not specify the charge
for which the penalty proceedings u/s 271(1)(c) of the Act had been
Initiated i.e., for concealment of income or for furm'shin_g inaccurate
particulars of income. Hence the penalty order u/s 271(1)(c) of the Act
is bad in law. |

4. The assessee has also raised an additional plea that since
substantial question of law has been admitted by the Hoh’ble High
Court against the quantum additions, the penalty cannot be levied u /s
271(1)(c) of the Actin light of the decision of the Hon’ble Bombay High
Court in the case of Nayan Builders and Developerb [ (2014) 368 ITR 722
(Bombay)]. |
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5. Representatives of both the sides were heard at length on the legal
issues raised hereinabove, Case records carefully perused and the

relevant judicial decisions brought to our notice duly considered,

6. (a  On non-striking of limb in the penalty notice:-

The impugned notices are as under:-
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NOTICE UNDER'SECTION 274 READ WITH SECTION 271 oF tHE

. INCOME TAX AcT, 1961 L] loa-1
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. Whereas in the course of proceedings pefore rne for the assessment

year 2o S L— i) It appears {o me that you :-

L R ST ot & aw, s el o D & S S1v sl e
FORaw, 1922 o - 22(1)2u(2)34 o F D oS e @ srer 2op eft =
ST 39t gy 1139(1) B srefter A amerese 31afEtrar, 1961, =) erey 1139(2)/148: @&

= A e— 3reron

“have without reasonable cause failed to furnich 'me return of income
which. you were required to furnish by ‘a nctice given under Section
22(1)/22(2)/34 of the Indian lcome-tax Acl, 1922 or which YOU were required
lo furnish under Section 139(1) or by a.notice given under Scction 139(2)/148
of the lnco"fﬁ'e-tax-Ac"t', 1961, No, dated -
have with‘og;t féasonable cause faileg to furnish it within the time allowed and
the manner!' required by the said Section 139(1) or'by such nolice. :
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. "have without reasonable cause failed to comply with a notice under g #
Section- 22(4)23(2) of the frisre MCOMTES @ ACT,~ 1922 6r Under Secion
T 142(1)143(2) of 't‘he-'lncome-t’ax Act, 1961. No. " dated
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' . *have concealed the particulars  of your income  or
....... s, Furnished inaceurate particulars of such Income.
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Your' -are” “hereby- requested. I, _;_,Aapp:eér;;,‘.,fbi.a‘_fbré.‘_‘-.me‘ <al-,

o

AMIPM. o0 A0 gp " Aid Show cause why an:
order.imposing a penaily on'you‘should not be"made under Settion 271 of the
Income-tax Act, 1961. If.you do not wish to avail yourself of_thisppg‘o.r,tunity of

being.:heard-in-person or through authorised representative, 'you ‘may show

Cause in writing on or before the saig date which will be considered Eefore any

- such order.is made.under Section 271, (1) Ce) -

3 WG tE/{t’B/s

: B’?—om Fre ecesphs g ’Hwa IR

- Assessing-Officer
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*Deléte inapp.r_opl[iate' words and paragraphs.
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NOTICE UNDER SECTION 274 READ WITH SEGTION 5

71 OFTHE! Circle |
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) Whereas in the course of proceedings before me for the assessment
year X002.-0% it appears to me that you :- '
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which you were required- to furnish by a notice given under Section
22(1)/22(2)/34 of the Indian Icome-tax Act, 1922 of which you were required
to furnish under Section 139(1) or by & notice given under Section 139(2)/148
of the Income-fax Act, 1961, No. 1\ dated. B or
have wittout reasonable cause failed to fumish it within the 1ime allowed and
the manner required by the said Section 139(1) or by such notice.
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e . S T L L T Seare ordl e &
. "have without reasonable cause failed to comply witiv a notice under .
Section 22(4)/23(2) of the Indian Income-tax Act, 1922 or under Section

142(1)/143(2) of theIncome-tax. Act, 1961. No. dated
T3 ST D R B B AW i, FH IR A 3Gl

o *have concealed  the JParticulars  of your - incomea or
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Your are _hereby requested 1o appear  before me at

AM./P.M. on _Y 20 And show cause why an

order imposing a 'penaity on you should not be made under Section 271 of the
Income-tax Act, 1961. if you do not wish {c avalil yoursell ‘of this opportunity of _

. being heard in person or through authorised representative, you may s
cause in writing on or before the.said date which will be considered before any
such order is made under Section 271, (1) (&) -

 Wirhio 15ekye foors ghe veceifts ot notice

!

| )
(Sealy~ " . P ' S ASSessing Officer

*Deléte inapbropria-t-e words and paragraphs.
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) Whereas in the course of proceedings before me for the. assessment
year 2002-0% it appears {o me that you - -
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which you were required- to furnish by a notice given under Section
22(1)/22(2)/34 of the Indian lcome-tax Act, 1952 of which yoy were required
to furnish under Section 139(1) or by a.notjce given under Sectioh 139(2)/148
\ ©f the Incomie-tax Act, 1961, No, ~ \ dated. | or
\ have witiout reasonable cause faijled to‘}\fumis‘h it within the time allowed and
| the Mmanner required by the said Section 139(1) or by such notice.
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_Your are ,héreby requested to appeér before me  at

AM./P.M. on _ :E/ 20 ' And show cause why an
order imposing a penalty on you should not be made under Section 271 of ihe
Income-tax Act, 1961. if you do not wish {c avail yGurself of this Opportunity of _

R

being heard in person or through authorised representative, you may s#.
cause in writing on or before the.said date which will be considered before any
such order is made under Section 271, (1) Cc)

ff Withio 1selys Foors ghe vecelfis ofhs nobice

t S )

k = ‘ : SR : e T e
o S T

(Sealy=™ . ' o 1% Assessing Officer

S e @.mﬁ. :ﬁﬁzsrzzﬁﬁu
*Deléte inappropriate words and paragraphs.

6.1. It can be seen from the aforementioned notices that the AO has

not specified under which limb he is initiating the penalty proceedings,
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a mere defect in notice — nof striking off irrelevant matter — vitiate penalty
proceedings? '

statutory scheme that remains distinct from the assessment proceedings.
Therefore, the assessee must be informed of the grounds of the penalty
proceedings only through staty tory notice. An omnibus notice suffers from the
vice of vagueness. '

182.  More particularly, a penal provision, even with civi] consequences,
must be construed strictly. And ambiguity, if any, must be resolved in the
affected assessee's Javour.

183.  Therefore, the first question is answered to the effect that Pr. CIT »
Goa Dourado Promotions (P.) Ltd. [Tax Appeal No. 18 of 2019, dated 26-11-
2019] and other cases haye adopted an approach more in consonance with the
statutory scheme. That means it must be held that CIT v, Smt. Kaushalya
1994] 75 Taxman 549 1995] 216 ITR 660 (Bomn.) does not lay down the
correct proposition of law,”

Question No. 2: Has Kaushalya failed to discyss the aspect of ! prejudice'?

184. Indeed, Smt. Kaushalya case (supra) did discuss the aspect of prejudice,
As we have already noted, Kaushalya noted that the assessment orders already

Kaushalya, "fully knew in detail the exact charge of the Revenye against him".
For Kaushalya, the statutory notice suffered from neither non-application of
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mind nor any prejudice. According to it, "the so-called ambiguous wording in
the notice [has not] impaired or prejudiced the right of the assessee to a
reasonable opportunity of being heard". It went onto observe that for
sustaining the plea of natural justice on the ground of absence of opportunity,
"1t has to be established that prejudice is caused to the concerned person by the
procedure followed". Smt, Kaushalya case (supra) closes the discussion by
observing that the notice issuing "is an administrative device for informing
the assessee about the proposal to levy penalty in grder to enable him to explain
as to why it should not be done" . , :

185 No doubt, there can exist a case where vagueness and ambiguity in the
notice can demonstrate non-application of mind by the authority and/or
ultimate prejudice to the right of opportunity of hearing contemplated under
section 274. So asserts Smt. Kaushalya case (supra) .In fact, for one assessment
year, it set aside the penalty proceedings on the grounds of non-application of
mind and prejudice. \ '

186. That said, regarding the other assessment year, it reasons that the
assessment order, containing the reasons or Justification, avoids prejudice to
the assessee., That is where, we reckon, the reasoning suffers. Kaushalya's
insistence that the previous proceedings supply justification and cure the
defect in penalty proceedings has not met our acceptance.

Question No. 3: What is the effect of the Supreme Court's decision in Dilip
N. Shroff Case (supra) on the issue of non-application of mind when the
irrelevant portions of the printed notices are not struck off ?

187. In Dilip N. Shroff case (supra), for the Supreme Court, it is of "some
significance that in the standard Pro-forma used by the assessing officer in
Issuing a notice despite the fact that the same postulates that inappropriate
words and paragraphs were to be deleted, but the same had not been done".
Then, Dilip N. Shroff case (supra), on facts, has felt that the assessing officer
himself was not sure whether he had proceeded on the basis that the assessee
had concealed his income or he had furnished inaccurate particulars.

188. We may, in this context, respectfully observe that a contravention of a
mandatory condition or requirement for a communication to be wvalid
communication is fatal, with no further proof. That said, even if the notice
contains no caveat that the inapplicable portion be deleted, it is in the interest
of fairness and justice that the notice must be precise. It should give no room
for ambiguity. Therefore, Dilip N. Shroff Case (supra) disapproves of the
routine, ritualistic practice of issuing omnibus show-cause notices. That
practice certainly betrays non- application of mind. And, therefore, the
infraction of a mandatory procedure leading to penal consequences assumes or
implies prejudice. '

189. In Sudhir Kumar Singh, the Supreme Court has encapsulated the
principles of prejudice. One of the principles is that "where procedural and/or
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infraction per se does not lead to invalidity of the orders passed. Here again,
prejudice must be caused fo the litigant, ‘except in the case of a mandatory
provision of law which is conceived not only in individyal interest but also in
the public interest",

191. As a result, we hold that Dilip N. Shroff Case (sup'm) treats omnibus
show-cause notices gs betraying non-application of mind and disapproves of
the practice, to be particular, of Issuing notices in printed form withoyt
deleting or striking off the inapplicable parts of that generic notice.

Conclusion:

We have, thus, answered the reference as required by us; so we direct the
Registry to place these two Tax Appeals before the Division Bench concerned
Jfor further adjudication.” ‘

6.2, Ratio of this full Bench decision of the'Hon’ble Jurisdictional High
Court of Bombay squarely applies to the facts of the assessee’s case, as
thenotices u/s 274 r.w.s. 271(1)(c) of the Act (exhibited elsewhere) were
issued mecharu'célly_ in a printed format without striking off the
irrelevant portion of the limp and failed to intimate the assessee the
relevant limb and charge for which the notice was issued. Thus,
respectfully following the aforesajd decision, we hold that the penalty
order passed u/s 271(1)(c) of the Act by the AO is bad in law and

deserves to be quashed.
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7. The Id. D/R in her written submission strongly contended that
“the Hon'ble Bombay High Court in the case of Veena Estate P. Ltd. Vs.
CIT in [2024] 461 ITR 483 (Bombay) has held that if an assessee does not |
challenge the validity of a notice during the penalty or appellate
prOce.edings but instead 'responds substantively to the allegations, such
objections are barred at a later stagé. This indicates that the 'aésessee
understood the notice, intent and scope even if a procedural defect
existed. The Id. D/R further emphasised that the Hon'ble High Court
has held that procedural defect in penalty notice such as failure to strike
off irrelevant limbs do not invalidate penalty proceedings unless the
assessee demonstrates actual prejudice to its defence. It was further
contended that the judgment in the case of Mohd. Farhan A. Shaikh
(supra), is not applicable due to sigm'ficant factual difference.

8. We have given a thoughtful consideration to the issues raised by
the 1d. D/R but do not find merits in her submissions. Firstly, the
decision of the Hon'ble High Court of Bombay in the case of Veena Estate
P.Ltd. (supra), is merely an interim order as is evident from the following

para of the order:-

“69. In the light of the above discussion, we reject the contention as urged on behalf
of the assessee that the proceedings would stand covered by the decision of this Court
in Ventura Textiles Ltd. (supra). To answer the question of law as initially framed,
the proceedings would be required to be heard by the regular Court.”

9. The Hon'ble Supreme Court in the case of State of Assam vs. Barak
Upatyaka D.U. Karmachari Sanstha in Civil Appeal No. 6492 of 2002,
decided on 17/03/2009, has observed as under:-

“10. A precedent is a judicial decision containing a principle, which forms an
authoritative element termed as ratio decidendi. An interim order which does not
finally and conclusively decide an issue cannot be a precedent. Any reasons assigned
in support of such non-final interim order containing prima facie findings, are only
tentative. Any interim directions issued on the basis of such prima facie findings are
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temporary arrangements to preserve the status quo till the matter 1S finally decided,
to ensure that the matter does 1ot become either infructuous or 4 Jait accompli before
the final heurz'ng. The observations and directions in Kapil Hz’ngomrzz’ (D) and (1])
being interim directions based on tentative reasons, restricted to the peculiar facts of
that case involving an extraordinary situation of human rights violation resulting

tentative reasons, as final conclusions, gs contended by the respondent. If those
observations are taken to be 4 final decision, it may lead to every disadvantaged group

this Court or the High Court alleging human right violations and seeking a
mandamus requiring the state, to provide him or them an allowance for meetin g food,
shelter, clothing, salary, medical treatment, and education, if not more. Surely that
was not the intention of Kapila Hingorani (I) and (I0).

andjor State Acts or under private law, "

[emphasis supplied|]

12. We, therefore, reject the interpretation put forth by the respondent, on the
tentative observations in Kapila Hingomni(]) and (II), to contend that the
government would be liable for payment of salaries and other dyes of employees of
the public sector undertakings. We are of the considered view that the decision of the
High Court cannot therefore be sustained.” '

case of Veena Estate P. [td. (supra), was rendered in the peculiar state of

facts of that case inasmuch as in that case, additional ground regarding

notice was taken after 23 years for the first time before the Hon'ble High

Court which was not raised earlier when the appeal was admitted and

the Hon’ble High Court has not admitted the addition ground due to

the peculiar facts of the Case as the additional ground was raised after
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23 years and that too by the interim order, the admission of additional
ground was rejected. Thus, the facts are clearly distinguishable.

11. The Id. D/R has also mentioned the decision of the Co-ordinate
Bench in the case of Airen Metal Pot. Ltd. vs. ACIT in ITA No. 820/]P/2016,
AY 2009-10, but failed to take cognizance of the subsequent order of the
Tribunal pursuant to a miscellaneous application in which the Co-
ordinate bench has aﬂowéd the appeal of the assessee on the point of
defect in the notice. |

12. In light of the Full Bench decision of the Hon’ble BOmbay High
Court in the case of Mohd. Farhan A. Shaikh (supra), the penalty order is
quashed.

13, (b))  Onadmission of substantial question of law:-

The Hon'ble High Court of Bombay in the case of Ambrish Manoj
Dhupelia in Income Tax Appeal (IT) No. 756 of 2015, has admitted the

following substantial question of law:-

“(1) Whether in law and on facts and circumstances of the case, the impugned order
of the Tribunal is bad in law being perverse and violative of principles of natural
Justice as the impugned order (1) wrongly/erroneously records and considers vital
facts of the case (i) does. not adjudicate/consider the main arguments/
claim/submission of the Appellant (iii) does not consider and give findings on a
single case law cited and re- lied upon by the Appellant (v) relies on information
without disclosing the same to the Appellant under the guise of confidential
information and (v) relies on additional evidence relied by the Revenue and uses the
same against the Appellant in violation of Rule 18 and Rule 29 of the Income Tax
(Appellate Tribunal) Rules, 1963?

(2) Whether in law and on facts and circumstances of the case, reopening is bad in
law as the recorded rea- sons do not manifest that Assessing Officer had reason to
believe that the Appellant's income had escaped assessment (1) as the trust is held to
be a discretionary trust, income can be assessed in the hands of the trust and not the
beneficiary (ii) as there is no evidence to show that Appellant as an alleged beneficiary
of Ambrunova trust has received any benefit from the trust and (iii) there is no
evidence showing any investment or deposit in Marline Management S.A. Where
allegedly Appellant's name appears as beneficiary?
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(3) Whether in law and on facts and circumstances of the case, reopening is bad in
law as the Assessing Officer did not deal with the objections raised by the Appellant
with respect to reopening of assessment?

conjecture, resumptions and the onus cast oy the Revenue was not discharged in the
light of the law laid down by the Hon'ble Supreme Court in CINT v. Estate of Late
HMM Vz'kramsz'nhji of Gondal, (2014) 363 ITR 679 (5C)?

(5) Whether in law and on facts and circumstances of the case, income of
discretionary trust can be taxed in the hands of the beneficiary only when the income
of the trust is distributed and received by the beneficiary? (6) Whether in law and on
facts and circumstances of the case, as the alleged trust and trustees are non resi-
dent and the income of the trust if any at all, is received outside India the same cannot
be taxed in India as per Section 5(2) read with Section 6(4) of the Act?”

14.  Similar question of law were admitted in the case of Mohan Manoj
Dhupelia in Income Tax Appeal No. 755 of 2015 and Bhavya Manoj Dhupelia
in Income Tax Appeal No. 754 of 2015.

15. The Hon'ble Bombay High Court in the case of Nayan Builders and

Developers (supra), has held as under:-

“1. Having heard Mr Ahuja, learned counsel appearing on behalf of the appellant,
we find that this appeal cannot be entertained as it does not raise any substantial
question of law. The imposition of penalty was found not to be Justified and the appeal
was allowed. As a proof that the penalty was debatable and arguable issue, the
Tribunal referred to the order on the assessee's appeal in quantum proceedings and
the substantial questions of law which have been framed therein. We have also
perused that order dated September 27, 2010, admitting Income Tax Appeal No.
2368 0f 2009. In our view, there was no case made out for imposition of penalty and
the same was rightly set aside. The appeal raises no substantial question of law, it is
dismissed. No costs. -

16. In subsequent decision in the case of CIT vs. Advaita Estate
Development Put. Ltd. (2017) 98 CCH 97 (Bom.)(HC), the Hon’ble Bombay

High Court observed as under--
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It was on the basis of the aforesaid reasoning of the Tribunal in Nayan Builders and
Developers Pot.Ltd. (supra), that this Court held that no penalty is imposable. Thus
the distinction sou ght to be made by My. Tejveer Singh does not assist the Revenue,
as it does not exist. :

8. [n view of the decision taken by this Court in Nayan Builders and Developers
Pot. Ltd (supra) as well gs in Aditya Birla Power Co. Lid. (supra) the proposed
question does not give rise to any substantial question of law. Thus not entertained.”

17. In light of the decision of the Hon’ble Jurisdictional High Court
(supra), on this count also, the order deserves to be quashed.

18.  Considering the legal éspect of the case from all possible angles,
the impugned penalty deserves to be quashed.

19 In the result, captioned appeals by the assessee are allowed.

Order pronounced in the Court on 13" December, 2024 at Mumbaj.

Sd/- | | - Sd/-
(SAKTIJIT DEY) (NARENDRA KUMAR BILLAIYA)
VICE PRESIDENT ' ACCOUNTANT MEMBER

Mumbai, Dated 13 /12/2024
T2tz
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